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N LEE, FHBREEERE PN AU T AR RT 6 RS 8% R
0, B AAARELNZR: FUNMRTAEFOSFTHAGERE, TE2H
R AL P RN E TR & X ERREY X EF LT ENRERH
R FHREEATNAREAETT R EM R ARG T AR E, ERE
TRELFNNHERESER, WRATEAMERT T FNZEANKR, FHEX T RELE
R A 28 55BN FTE 2, R A FOR I A 20 R X B BR ik
B A [ BT 4 3 8 MRS M T 7= A s AL vk 7 AU o X — M s R AL, R
XET b E ARG O ERZ AKX R, EFT FHREEE KB 6L,
AT EmEN R R SR R R A e A,

KW FHRBEEEAR PUNMRK FRER AHIEE

FIREBFHAYERKEF AR E G, REFNF 2 FEFEHRE®
% 7 (Non-Precluded Measures clause-type, AT {5 #f NPM 4 2 2 JE HE MR # 7
53 & ZENSE K EF RN xE, PRATEREET H5 KRN %
ERFEMANGEZ B A RN EE T AL RIRE R F A 0] S8 4 3K
EE, BT EHBEEARESEROIS AR EERARE., EMALAAEE S
HHEERAKES, NAFXE SRR T X UREMY R E 7'+ R UK
—ERg. ARER. BERNFAR, AFFMREIN XKL (Non-Precluded
Measures clause-type) E #2473 HE IR 18 56 4 3K, MR A7 Bk 3L ST > 4 U LA x
s ThAEEEERLAR T MERAZAGISN R, WH N R KRS 4

AXRAEZRTFHA LS EATEARGEZLEERER T ERZ X EZANEEFE (R
Z: 18AFX028) DLR#H #2015 F A2 M FAXNELTE (5F: 15YJA820010)
B R R

© EFH, THRAFEFRIE

@ # UNCTAD (United Nations Conference on Trade and Development) 2011 4% # ¢ %t
THEDT, MREFEFRZABEMBEFNEFCETLSIL, KREREFFED /KA
X PTARGEA 21 247 4 B X L5 AL R B F 4 B F % & A i o4 e .
See UNCTAD, Latest Developments in Investor-State Dispute Settlement 2010, March 2011,
Annex.

@ Sefriani: The Urgency of Non-Precluded Measures Clause in Indonesian Bilateral Investment
Treaty. (https://doi.org/10.22304/pjih.v6n2.a2 April 26,2019)

@ William W. Burke-White, Andreas Von Staden: Investment Protection in Extraordinary Times:

The Implication and Application of Non-preclude Measures Provisions in Bilateral Investment
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F, TR T AEHE R A KR FUNRE R T HI SN sk A X s A 3k Z e, (B
BB S RAT KA FHATETTHR. © TR, FHBHEEEK G OIS F R
AHRZEHRAFTENER LT URRREE: FHhlrta 432 T kAR &
H? WRGETHREE, HEPNERORAMXAZMHA? mRE TEEE
&, REHIAMFREER R R X ARNA R FHE R 5 30 E A
"o PHEFZERTHER, “NREEHFETFENXT, MEZLREE
WHESRA”, “dTEHEREREZNNRFER TR £ 0L RNT E I
%, Wik (R 2) BiR R fu ok & B B 200 F 3 T B PRt 4 2By B 3 o it
AREBREAELNRRANEON AR A RARLEAFENBENME &, KA
MEMER. ACKEEER 8%, F-LEFHRT, URATFREL.

— NPM FREVGHES : FRABFISNERZER Z BRI

MZAN, FHBRBHELR, RUWRETHSIER, SHSERRE, T%
Xogo —F@, NGREHTE, FHEREEFFT T A RBARE “ARELY
FEAEFATRELE, HRSIEBEA HLNF AR F T RB CEINARD
SEWNER” RR T AREM; 7, ANEREXTE, FHREEFK
5l oh A A = E PR & 29 “ R W+BI4N7 SLik ik R BB RBE, (E%, BE
& [ PR 9 4 20 4 A DURCE] R A% 3 46 20 90 UK 20 e Am vk S AL By &R, IO 4 2R
WU R AR RS T Ry TRV IR, B IR A B E T R AR R
HE T ey R E RS, RS R TR, oA E R 8K & 4980
FkAgAR, B LB AR SHSMRFAEL, FHRERAKER
MTRAFREETHERRELGIERFENGRP Z AT, TURABE L
HAREREEFANREEMREEER RN EER 52, KXW EHR
¥ A R B AN R XY B BRI & B BT (BHFD A Rk R BRI E
B EEEANER, REEAEWFH:

Treaties. Virginia Journal of International Law, Vol. 48, No.2, 2008, p.313. 1Z it X5l #2 T ¥ & 1]
MAHRE RSN RE. BNFEERAFDZERIK 2011 F£ (AEF) EARLEX
(EIRFERELATHN “EHBRER £ZAR), MEEBNEREFREFHERIARL X,
R R i e A VA o
© ZWEFH 2010 FETREFEF 2 LR X (B R KL L8 — R E S5 F
) REREAFFRENE L FAW X (ERR T EFARAL 2P 5 6 505 ZHRD
@ ZNEF: (ETRZFFLFHNPM £ ZHA R, ZMAFHMAL, 2019 F17, & 36-37
MATE —FAFEFREELRXGOANFTHARRBAURF A T, F4T AT XE.
MEAR AR FFNFHEHRERFHOLL, FEL—RWRR,
@ ZW [E] Btk A mXkBE, AR EE: GREFER), BEHKRME 2019 £, &
53 T,
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REMFHRERLTRETZE (T BFMBELL) (FCND. Z5 4
RE2NF% 1 A “RENTFEHEUTHHERYEF - Y, EFIEW S R
HHE, BREL 2HL[IHNRESRBEGREYMF A Z URE 5 A 23 %
FRHUSS, B3 ATAERTEEFAFRK, RAFEHRERFKFL 28
EFHAE. " 2E(AFRBTMELN) REASHKESFNELULN, 25
HATUMA R BRI FNEHRERLR 20 2 50 FRK, EEHFELELY
BT % 45 0 W 32 % 42 (bilateral investment treaty, {5 #% BIT), Z&EF % —/
MARFREL, BRT RGOSR, RAFR LR FHdEHE R # M 5. 1982
FEEEC L HLEWBIT F, WEXEHLEWNE—ABIT, @4 7 FHkE®
%@, NEEMXERFHBIT B RFHWEHRERLTIOAZRE, #HEH
TRAZE, H5Z%E—, £E80-90 FRH BIT ~E X A4 B TX—KA, £
40 3% [E 1984 4 BIT St A% 10 £ E “ 1K 5 4 15 MLAF (A7 47 249 77 SEAT 9 447
NERF, WEFSREERATFER M RN GHEBAT, RERFPERAL
At TR L B 2RFNT R B HA T A RE LR KRR TSN
A, (B X HL R AT F RS LA E B3R & 19 SERAA] .7 #8 OECD B9 4 it
EHBRARAEPIIE— L LEFIFRNETEARERRGHE 102 4£,°7
W20 2 F EHWERE K FANEHBRERERERASL R L 2HIIEK
HEAETRERX D NFZNGRE, BRFEELELFN— RO RN A=
Je He TR 3 78 5 Ko

HAN21 LU, UM E NS F ARG AW 5K, ERAFETAE
AL RINAERT . FIAH ., BRBCE., IR, & R AR o
XU ETHLHEESE, RAFFREEF TR ABRR T AW ERHHEE

O =& FCN &A% 21 4% 1 2 J& X # 7 :The present treaty shall not preclude the application
of measures: (a)the importation or exportation of gold or silver; (b)relating to fissionable materials,
to radioactive by-products of utilization or processing there -of or to materials that are the source
of fissionable materials; (c) regulating the production of or traffic in arms, ammunitions, and
implements of war, or traffic in other materials carried directly or indirectly for the purpose of
supplying of military-establishment; (d)necessary to fulfil the obligations of a Party to
maintenance  or restoration of international peace and security or necessary to protect its
essential security interests; (e)...3. The provisions of the present treaty relating to treatment of
goods shall not preclude the actions by either Party which is required or specifically permitted by
the General Agreement on Tariffs and Trade during such time as such Party is a contracting Party
to the GATT.
@ EfRE#E: NAFTA % 2102 4%, GATT £204%. %21 4, GATS # 14 %, #REES
2 (ECT) 24 %, (AXMERTETANFTEFRKERE) & 25 5 (BURXEWHE) &
5%, (BARZEEWE) F24, (RRFRBE) FB34%F. AERE(GHZF XMW
FHAE M) (TRIMS D & 3 & 55 & A" GATT 1994 T T 89 i & I 24 Rr B 1 15 ]
TAW A"

3



M, BTEFAEN “(—/) BIS7, “BERLL” 4, FEEXRFAIUTSH
NFrs. EXHWERFELEN S, FHRABARR S HA, BEA: “TF
BN, “THEELE". “TFHR7. “TERAT”. “TH/EX” %, & A “KR
CARIILE B, AT 4 29 77 B] LAeeeeee Y HIH . =Bl 2004 F BIT 38 A 7 LA
B A AEHEIA R M A FL 20 £ 4, UH£[E 2012 £ BIT 6 A R¥Ex —# 50 £
b, XTemLs. Hk., XHLL2FTBMEXAEHREEE M TE&HK, 5
FERRERF 7 EE L FHRERFKE T KT BATRIAA N B BA,
mIYAREVIBFEFEANSEEN, ® TR, X—6# EREE LA EH
PR A R S 2 T R R R A R R, AR AE R R BRE L B R E LR R
Wy E £ (3 /m T it considers appropriate to ensure B &kt ) % 77 @ ¥ —
DR T FHREENTSERL, BT X FFEHRERELR GO LRE AR
W, T EEMF XN EN ESHIIFHTE

(Z) MERETH 53| & 42

AREAFNFHRERFTOERAANEINEENFY XN EHS L, MEE
Fe i iE FlAE A B AT AR R AT B AR ETG ST 2 Bl 5% 15 &
WEENT R RESFAAI. FNZEURFHEE W ZEZ 8 0WE R BT R
Wik, #EZ, FHBRERFRECENEROUNFREEL T ELFTEHR, BA
i EE s M E A R R AR G = 8], 8 3k R S BRI bR A
FHRFASER, HA#—FRIERHAFANERROGE —. X—BX L EHR#E
FRAEKIT UG ARER: —RERZBLT FLAOBERER, AREZR BTN
FHAEF. Flin, (FEMFRLTAREDZE) % 12 FHE, “AHh 2T
1 A0 2 A AT AR R A [EL AR 55 2 77 Ay 2B 4P 0 R AR 7 T R BB ZE Fe 36 e, o B35
RYPEREAL M HNER, ZHEEOAFHERT I EM4: (D AAEELSWE
—MARF| 25 % B A IER A0 R A% B R B T BEE A s (2) ARUMREER
BB A R L, CGE3 A —F A, AFAZTFRBEANENF (E
WA ANME ) K T AMZ B AL BT B9 X BB ) (3) A Al il xS 4R 37 B9 & AR

@ %[ 2004 4 BIT RE X AR, Kt 37 MEXZHH N AKXRET FlAM &K, #LL
VFE T XA R #3643 & & XX R EN I 30%, BRE X ARF —EEAMER, LEFH
HEERAN X FHHERKIKRET TR EHFNFS..
@ Atrticle 12: Investment and Environment “...... 5.Nothing in this Treaty shall be construed to
prevent a Party from adopting, maintaining, or enforcing any measure otherwise consistent with
this Treaty that it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental concerns. 6. A Party may make a written
request for consultations with the other Party regarding any matter arising under this Article. The
other Party shall respond to a request for consultations within thirty days of receipt of such request.
Thereafter, the Parties shall consult and endeavor to reach a mutually satisfactory resolution. 7.
The Parties confirm that each Party may, as appropriate, provide opportunities for public
participation regarding any matter arising under this Article.”
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oA E A B R U AT o AL R, BT B R AT dE e IR i A Uk & B R
FE R ERRE T E N EARE; AT 9 8 R AW o0 3 HE PR 48 & E
Mz FEZRANAEELE S FEHRERLTNENEE. NZWH, X—
MERET BMFAR M HEEFT IR, FH X TEHERE LS TN FTAILAR
HAE. AN, EHBRERELERTE2HE ‘€ (HHE) LA (It
considers) «+e++ TOERAEERE, NEAE A B R AW R AR
TR ZEEFNER, TEANREEAZERTZ.

A, ERFEFNAEHATAFEERRTLN, FHAEN AR K &4
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METHEGHE R, UWHRDEREEFRFAITRETORREM. 2.5 47 B R
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AR E AR AR EERY T AR AFEE N UL E AV HF 6
WEAE®, FAAHT “RAARBEESRKENETHANER”, FAZ
TR R, Z4 . TRy E#H S R /BT X 5. 1985 F + [
FF M E BN (RARERRPWE) F+— L ATELPREAE LT X
AL, “AR 2 TR UM T AARFHEM— 7 ARFPERANL
A, KARENLE R, KATGZ. B8R EE, WEREMAM RN
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REF2ARMAEEER; (Z) FWREF (=) 2 7F FT iR KA FF o9 48 52 5Bl it
EH: R (2D MR E (=) 2 RFRAWAFRAENEIT, REZBITESEITHZNHR
b, RERZEESELA, FAFMELLANERE. = FLF. ERE 58 L5 E
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@ ZREAREF T ESARREMLATE: FEIEAFEMA, 2001:407-408,
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REANBERE, BREREERRAN —FLARERNFE. TREOBEEHF
R BB, W EX TRHEARET RN AL LR F R 25—
KR, BERER, RABFELARIAERR ‘=77 EMPRARF R, FHZH
(RARFFAZNE, RARKENGHEKR L AENZED, FH5ENEZE,
il E 4 29 5 B 5 R ¥ R 2 [ 40 0 ] 8 iy ok R B X — AR,
TN BT K AL GHETRT BAG — A & PRy AR, T Hx T B R &
TAERNERFRAANNET] . BEURRERANE T LW TR 2%, B
FRat & Ve A et i A U AR AR B L35 T B IR T B AR R B 16 i ey
RAFAz B, #& 7 ERXELANTHLE, RIET REEREL G
e X RIERER, AT ENEHRZE R 51877

FL L, EIPRH A 20 A HE Bk 1 16 A FOF T AR 4 0 T S0 B B0 A B SRR
WA R F RRERNATEN T BT, TERREHFA TG, WA Y
BERE K m B Ak L e S r me i F R E, I RN T FNB8 7
AHHRERABHVURENZE R R GLNBE, ERFETETENEMA, &
PO AR S E S, &R TG BRI A . R R R BUE e Y B £ P S
TSR FTUL, BEIFR4 8 4 20 F HE bR 1 0 A AR L L RR B R i T ki
AEETERRE XA MEE T E LA MXAN, BT EEAN T AR %
Ko WHI TS, FHBEEERET T A— BB BB GISL, N SERFE T
O ZREIFHR: (FPERZEFFNRR), LRAFEMA, 2016 FIR, F . BH—
R ERFEAERT — RO EATEIE R T—RHENEEEBRS, HLBAR W
ENE, ZEERENATE R T
@ BERERRZ-—NeFEANEN, RELTEWN, TENEEALLIATEESR, T
FAHEAKET LR, BEEREARERN, RZERA—TWAEEK AN RLFERR,
HWITEUREAEMELEHRT — AT BT &0 EBER, RIANEEMSHA, EE

AN G —, xRN ATV E W Rk T
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SRE|ZNYOR, RAEBETEANMEH LR, BE Lk, FHERZKEF
NHWEHREREFFTBLREE, XRAMEIBEEUREN TR “AENHE
MERATT BBEA) HRGHHT AL (RID) ... A 42 T KRB CEIAAD
SCEN R A E MR AL AEELER (WTO ) F W& 275 A N 5|
N, bt (P E-RARFRFMEDY 17 F—BRL 2P ERANT GATT %
21 4. © MAEERSEE LSO ERASIE AN LR, FHREEFT LT TE,
BRTEFHE “ (=) FISN, “BARLE” FHF, £ RERTBIEK
THAT awrwEdkEwS, XBHEREAER “TEMEL”. “THHR".
“TREXT R CAERT. “IBMBH” FUR “RE...... WAL, 15
A7 L. " #2012 4 % [E BIT (Bilateral Investment Treaty, %5 5 % BIT)
EAFXEXBIEELATHILT 40 2R, HHH, FASFFTTELI, FHR
HwFEHRT FH— RO R EF KRR Z, AR AR R ERIAK
AUSATKR: — R BREANBEREHER, MELNEALESFANMAH
[REEFEHNE; —RFHZENXANHE, QEFHZE, FHEERNEZ
8] LR 4 2 b e R B2 2 18] iy oK R R S vk R AR S5, iR AL T AR IR
H AR T R EMAN 2K, NERKEF AT EFRERF I IES
18 A % NN AL 2908 RAN, REEFEEZEL0 T,
(=) £AmBEAN

FUMBRLERNEANRAEEZAZL, £EBFET KK R ULERFE
KREDWFANRGHFHT, ERREF BBV EERAERERRYE 7T LU,
EIFR % % o 2 — R B X £S5 BE NG LT 5N RERR 2 BT 48, T LU BE i
AR 4R, M ICSID ## Sempra £. ° LG&E £. © CMS £ K
Continental 5”70/ R AR FE el £ 4E R B, B FRak # f R A JEHE R i 4 2
WERERE. MEREEBBTESRAENE, XTERF “EALZL” FZQ

D GATT % 21 5%, “KEFAMEN: () EREMFLHRELREEREAZ
AFISENA FRATHAR; (b B EAFLFH G EREREAF BN £ T
EFRBHEANALFRBOEMATH: (1D REMHRBERTHRAER: 2) RE.
PG E K By 5 7 Sk B R A (] B R E AR B e e SRRV &5 (3) BRET SKE IR ok
APWEMRREL; K (o HEEMHNTREFREEFZENEFERMFZLMTX
BATH0.”

@ Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16.
September 2& 2007 Award.

® LG & E Energy Corp., LG & E Capital Corp., LG & E International Inc. v. Argentine Republic.
ICSID Case. No. ARB/02/1, Oct. 3rd, 2006.

@ CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8,
May 12, 2005 Award.

® Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, 23

February 2009 Decision on Modify and Supplement.
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BEA B AR A B A LRCR T SR He bR 1 M A4 BB G VT DA S 31 5[] R 9 R OR A
FETEANR, HRFRLINY, R SR EA R THHRE
WAl X An W B H, E RGP RBESEEF N AR, SRS
A BN RS, & 5| Bk 81 S 2k B9 38 R A 1 8 R F Sk B 1 7 A AR R B 48
B, BUEREE A, ST AAEREIE; BE R TR E R AR R
EAR R A RE AR E R ORAFEE, FREX AL XM sNERE, 5
TR R E E B AN X S HRE S SR HAERRREN, T wR AR
HARBARNER..... RAFTEERAE 2 AN XIERWESE SR
A KT AFER.T

A0, REXNETFEEFEES, RANFHORBLER, NBEBE. K
EUFBAREREHTHAART . TN, —ERERFTFFmpt2GANER, EU
WrHFER, TweBFHEaAkRE (FFTESARRE) F5 TR, “EEN
ARUREXWEERES R THF T EANR, X5/, T4, MNUIETT
YA, TR ER TR, ANEST EEFE, RIEE WA 25 E
BE” O, ERBEEABBERLZERIE (EAHELE) $31 508
32 FPTALE— MRS AT B A, © (P EBRERPHE) $9
FWRMPFRZEHRBERFZAE, “.... 3. APETFER AW ENE
W= A RARXFERTERFENREF, RE ATE—HFNFEERHAT
Z R B RS 10 &8 5 B R EHE 7 A AR HEIR i A SO, AR
AETRBRABREMGFL T DTRECR, WRATAREFENPAT EE 2
HANGEHE S REBAGEN LR GE.” X —RB iS5 A BT E
RENFERF A, N— "B X L RA B R A& L BARIE % 77 kA =
W, ARKAANERSIEERRT FmRRE, AR TERZ T LN
B — .

O HAE¥: (BN T ERRF 54+ 0 NPM £ HAR), ZMAFHMRE, 2019 F7,
%141 W,
@ ZRERR: CEFHFEHFARRE), FEBEAFHRAL, 2001 £k, FE5Ho.
@ (FEMELFERNA) B ENE: — FANREAEZE LT XHSREAANZEW
FREEREA ZRBERX, EEMBZ., - EELAME, LT XRIBER AT LM
BAENZHXS, FRAE: () &KL FEAFFELNNITERFNFRZEANE;
(b) —AMULLFEARSFELANFITHEHEMLFEEIAFNE R XHZETXH,
SVMELETX—#FREFHA: () YEEREAITATAAZMBREARZERNZ M
e (b)) MEEANERTHHLELLEENFABRBZNEZEMREHR; (o) EH
TUFEAXRZAEMAEREREN M. O, MEFHZLFEFTUER, FHORAEREL
BAFHREN . BN EFNR: BEZANAAMAEEZHERN B3 EMRZEXRL, &
BRI FERET: (@ BEXMETHAIEM: K (b)) ARERLERBXTAEH,
AHEAEBEXRIL, BRERABBZIANRTN, BELAAZEETERFHZEREN.

12



(=) &AWRAN

EfR 8 KA AT AT AL EMN T T RR SRR FZF, SR 5w ER
R Zr  FB A BRI AR AP B A B DR AR A 205 [ PR sk X By vk A AR B R
FlEG, HAFATEENERRA AR “AE” AT REE, RFTEH B FH.
Wi, &, &% . ¥ RF - RIEBTOARNEENEERFZI TR, WES
ENERAETLTENRR, BREALFATRFERHALOZHANRFR, 1 H
S ALY E Nk Z B B R — B R . XA E AR $E SRR
w, T EWERFE, kA, kT ER&FFDURRILE S B W ERur 7
Z R, MY AMNEFLOWEELEH. XEHERZTEN “HFRML07
ME R FEEE KA R TR, BRRAFNERBLNZE, 245
BNz esw RZayE e, LEAF X EEAENR R, GF REEEENE.
R, TEMAKENENTHERNENGENEN RN AR, "EREZE
529 B AF HE R 4G M A BN — AR B A A A P A L B9 E B AR R SR AL, R R IR
HwFEFFL R T EZERETEAN NN, MAEERFNZE, FH5ENT
HEZ A LR &2 E AN 8 Rk AR, A B T A B & R
AN &2 BT A5, I A BIT (Bilateral Investment Treaty, 45 5
BIT) R%&#% E 2004 4 BIT Jo A+, BA & 240F K45 FMW Fny dE bR 4 i &
#OCEGISN D 2R FAANEHE 173, © 22012 4 BIT B ARER —
BlRA BN, T UE B8R R 547 B A B R BT ik 2 8 & T w RZAL
MR F KUK R R R E B, (ERNEL%) F30 5 KT “FH—
ETRERITFNZER” WA, AFNTRAMERET ERREN, F16k
EAHEERH AL A EANE BN RERENER, ", (FE-RAH
FRFPBE) F 10 F (BFFO “HHMAELE” £ 5 FZAL: “RKPp 21
"BRmE T E (ERRTESNE) TUTHARFF L F, —F A RETHEARD

O EREF &N RREAN 5 EFRALEBFREEANT T 2HE . XFFEFRK
HRAN, BEHFILET—HEFR, LEFETAAEER LR, SERREEZRAR
ERER LM RAEL, XFREAREGELEEM Z.
@ EIFR: ARLEFLFAHHREHD), CEHFAR) 2001 FF 28, & .
@ (ELWENE) F=+4& RTR-FJAERTLAAZE “—, UTHERKAEE
FE—HZ=FAR, RA—FTEERITENLEE N E X H MK TF LT,
ZVBENTARSER LTI ETHFART BN ERITRETENT A0, ZAITHE
TANZARNERT. = BAETEFNLRLFETABTANLSEFEENKE L T LA
SOE B FIE AT BT A0, AT A AR TEMR ST AN RHEGIRENERNZ T,
BEITANZLEETAE LT AN Z R L ZEM(F)ERAWEANZ LEEE, EHF
EWMZE ANV EAREANZ LEFEH SR LT —FHZ LFEERIZ ARG X5
RAEAALEFEZFNRZ, B, FOFAGREE T+ —FFRKE N T HL L FEFLHEAT
FHZEMEA, R—EREFEHER —FATMEAR G ZER A LA 7 —EHZXHT
EREZETTER A
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TR WA T IRAFEARE, R 1. REARLE 1145 (ERRSCFHERE
Br); 2. MERKTESARNER; 3. BAREHT, KARN TR K
AFFENEF R, RFEFHERERVNEMS.” RIS E %
AR EREELNRAN, BTT (ERRTELWR) RENRA, #BRTES
(EfrsmEee) v RNELT, (FE-RERARFHT) AERTHHE
735 JF] 9 7 BE

MAZAGN, IER IR A& N — BB m A B IS, N SE R E TS A 32
BlON R AP EENH LR, RAERFEHBEREX G EFIEX S, 4
ATERETBRERNERET, ZAXTELNE FNER AR T =8 K7 &,
TR R S B LN i -l v & R R RN C 2 g Pk e
AR FELER 5 S0 MR G — R B T R RIE

M. NPM FFREITHEE: $FAEREAVREES MRt

R AT, FHBERELARNE ZWEXTE, NZNB T FABI5Z,
BFEEREF RN G 5K R R B, 7 DAL, EAEEXH, NMIREHT =,
HAE—A RN eE; A EEEREE, WEAAF “EN G
RSN W EE R, MEHRE T REERNARE; FHEN T REEARA
MEXR, FHRERIZRZEAFR /A ERT, ST ETHANE, KEBE
BEN, #R— =B FHBREGRERLAANER, UEFEFFALAI WA=
#w, NIRIEREE ZHITHFELEERIEANENAGERE, UL, FH
GRREEARAR LR —FEENEN EWELE R NGS5, BT E &N ER
HFEANFI EWER G, (BR, BEFARNFELLRE, BIS5EF AL T
BE T T 10, dEHE IR 3 A & 2K B8 N E G S & 20 P S ok Rk A LR A R o e
Ak g7 vk M U AL A K. 2015 B A B R 7 2 B 23 (UNCTAD) (it 4%
KWMED), BB NPM KB AR BB T Y EP REELFEREEIN, THEX
FRARPFREANER G, HLANTHEELENEET AR ®HE, ©

SHMEFAENE, FHRERFFTTEBERES L E 2 8 UK 44 E
EAEZEEZ R FI AR, MARIFAEARE. BOBMAWRZRAE
LRBHRADRFAZ B R RS & 77 R B B B L M X 2R Al
O ZHEREATAET, KEE 3 HEH AR ELAEE: 1. (ERETELAL
WEY; 2. FEBREAERFLENEE; 3. GHMEN, EEMMEEERHEE; 4. &
REMAMBLT; 5. NASERGEMRAEFE; c BN EUHAFTERTLENW
el
E;j C1Uonited Nations Conference on Trade and Development (UNCTAD), World Investment Report
2015:  Reforming  International  Investment Governance  (2015) 124,  140-2

<http://unctad.org/en/PublicationsLibrary/ wir2015 en.pdf> accessed 1 June 2016 (World
Investment Report 2015).
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BRI XS % 7. "HGHEEF LML, FHREESZ LT EEETRNF )
M, DIRET RBE s s B e A, A REETE T SR & A0
ECIANE YW RENEZNRIREBRE B FH R SR T AR EAME
Gl S A R B IRIFE M RCR, © T HRA B AL AN EREERNE. B
FEIRAERBERZERE “BRN” WEZRFETE, BARNMEHRAE,
BV AR B 4F B s MR IR 5 4 20 AT, AT L L T Rk & 20
SN GE  SEA g WU X

(—) ®A#E e k=

ERRRE “—HF” RBENERRS, TREEEFRZIAENET. H4
HEEHENEHLRAG, MEETREER AT . LR EHNEFRABKIERNG,
RIP AR H#BZTRAERETRAFANELRER, XEFFEHN, E2,
R—fh, BHFARUUFHLERMMLREETHESELBH T 27K,
HmERZ2MARLETN., 2B FEEEERRE. MEMESRP HED
BURAETAERNEGMASE, HFHEEARERABEAKXTHRS, HFE
FABEEFLS, AEXFEFRATNBUREREFREEFRI TR, R ARG
XUTMERFEEEEMREATBREIELHREFRERENEE=, )
TR A R R ] R £ By AR e BBk, LA ERTHFEL R #. EHR#E
AR EREXHNEETHRXANGNENEN, RARBRAEEER KLY
ZARBAER RS KRR EEF B ANE T E. X— KA EHRKRE
AR, BEXRAERHN— RO ERRFABOIHHA, AEHNT BRE
A NERFRAEH, HAETURTERFANEHNAE . "0 1946
FAFERIFABMBELLN) (PE-XE FCN) & 26 FHE: “RAFEMA
R, TR AL T 248 M 2 K A AT+ 7; 2012 9 E-p2 K BIT % 33
FHBERB “—HRBII MERLH CK “apli” FadE “— BN 2
W), HURUT “AhENEARNEHLERTH R R FAERRT
Ko

© FHBRERERNRES Z, KUTERAZFHERAN, ELTTLMEE. X—45&
B, BERAETETANTHEZEAN, ©E5ERFISIEFIAX S

@ Wei Wang: ICSID Review, Vol. 32, No. 2 (2017 ) , pp. 447-456 doi:10.1093/ICSID
review/six001 Published Advance Access April 24, 2017)

3 See Andrew Newcombe, “General Exceptions in International Investment Agreements ,” in
Sustainable Development in World Investment Law , ed. Marie-Claire Cordonier Segger, Markus
W. Gehring, Andrew Newcombe (The Hague: Kluwer Law International Press, 2011), p. 357.
% ¥ Andrew Newcombe i\, RAEXRMTFE-Im& KX BIT % 33 4. 1983 £xH
BIT &A% 10 5% 1 3%, HEL “—®ROEN" & Tk bovbnm” & 20554 TKH
A —RPISN R, T E AR AT DLAE R A AR A KON T B AR — I A R K

15



A B AR FE R A o B AL AT T B RS R E ISR O, 2 E
BIT XA I 4645 3% % % Fl 2 5 R # 5 &R F 2 2 |8 0 T4, 4 B4 2004 4
12012 FBITT BIT i XA, #inT AEWEFBEESLR. BRAERSEA —
MBI FFz o, xEE L HEFT FABBLEZNHAMENEFGREESL K. F
tn, £[E 2012 £ BITREXAF, & 12 5T “HEEGHREWHE “......5,
AP EEMRE TSR EREA LA — TR EBESIPTEE T E S K
ik AR A B A BE AR PR H AT L A LU R BN R T T AT E T .7
%20 FAT“AmMEWAE, “1. REAWMEREMINE, HRIPZEH.
FHEAN. BRASGBERFREEFSEAFTERASHERASA L, HHFH R
bRAGTESRE, HAFT A NHEHIEE THERETRBRKLERFS & mHR S
HAER (FERAX —REYRECELFEN LB ANZ L, RE. ¥
e FTEURIAMELRGN M HFE5EEN LU TEE—FNEY
E18)o .....8. HH—FHH, AMELBBEBENEIEFL— T ELBIA F
ERREPATEHN A — T REERABRTA RN, AHRE B EFEE
A AT R B 5 A 2 R — B S0 BEHY 5 e, L HE B A BT SO SR B AR R
BN A R e B R A6 RIS R R, RO e R e TR L
A8 [B] W [E] R 18] 3 AR R A BT A IE B9 A BR A A R 8 B AL AR B9 4R B R AR TR
#l.” X —RAWEHGRE RS 2o AT 2012 FXE BIT X AF, &
R FrrE, . #%, WHREX, F#Ek. ELERE. GARE. 28RS
B F RS, TUEANT BIRRF LN T RE s B, W ERE
T R 3 B R A & A L B R

(=) &A% REHE

EREfE—MARKANGFEE, BERRALFAH TR L2 AR EFAW
GF, ERENH “BRA” RS, BRELHOAXM T RERSK “BERFN” BT
ARG K FNEHERTRRATRE — R RAM A E R T SR ZE
ST, T BRI AR EEE RS RN E R — B, AR
BT ANEARFAAMEREMEA G M EREK, BT, ERRELNGE In
FE—MEFTEANSER, EAZHERENERE LA =B b, #
— 3 AR 4 2 2 (8] BRI R B A 2o SR AR, AT PR E 4 29 H U B v A 2E R e A
NEEMRAEZN, FHBRERFHNEFTFANEE, AAMBELEATRNE
BEITR. 5550 REeEFMN, FREREELZTOAZEEZEFYRNEEE M/
Z, BREWESH. B4, RUTFREFZA—MARETFEEERRAZ B ZEWN
REA, Mk “fw” ENERZERRASENEZERRNFR, EEFRF
N5 B RV DU 77 E R AR, R YR & 2k R SO AR T A Ao R
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BN, HaXEE&EFNZREN,

% [E 2012 4 F&THY BIT e XA, BRERT BRANZEHE, &xiE
THREFASERNENSGE—, BA R ABMIARME, WEF 21 FXT “B
o7 BIRLR, LA AR B R R AE — 4 29 7 AR BR B R AR AR e
WX 5 wRAW B EDZS B, WZH kAT — RN E AL E
o RAZ Y R R AT R 4 2 Z B B BT, U R R TR £ T
EMAEREZAYEEZMRREFES—RWRR.” ZEATREEAZT E
FRAE MR o = A SR B v AL, T B T R Ao 2 5 R R Z B — B
R A ER, RET (ELNENE) F 30 FRTHAF R FEAN,
KRBT RARFFAHFRANAER: & 16 & KT “THIB” WAE, “K
MRS RRBRTIEAARR T HN— T HEE R T AN TS THR
BEMENFE: 1. HH—FHEEREN. TREGISIETF. TR EHK
Wy 20 HA—FMEREEX S K3 HH—FAENSE, EFEZTEN
REHEWNFOX S, WEERLERFEGEREN, HRMHET K%
REALMERANURERE., EEZHFFFBNZ AR R AFLITLEA
AMEWRE, XEBIT NE XA FHEFREESARAT I EAR L — &
Fe R 1 A A A R A R R L R T A R AR o ORI R dEHE R 46 e &
FHREH, BARRAMR . BIE A F 5 K&K T im0 R
ERBEE, CXFATEERSZAFNABTHABIT T %, URRET AE
IO (BT UAISN R AL R BB 6 5 50, T & 2o R Z ok 42
BT TR EERTE; — R HRE A RN TR LR KR T EANE XTI
Bl e 2 o R P AT R R A B R R A R B 6RO, SURE R R R A
HBITE, AFAIKET BIT 5§ TRIPS Hiley x A&, BAR&CH3IRZ S,
Flot, W EHEMET &8RS A T ARG TR A EFH I R
EW AN REHTT MEENEFS AR, 44, NEWMEZAEX L, A7 F
EFRERT FHBREEERF AR EAELENHA B E SRR — 2T
HRBIALGNEENERENNERT, REHFHTRAN &, ANTIE—ZEE
b PR B BR300k B2 B o A B SRR B =S 1) 45 1, 34 B 4RI A 29 AL U
W—ZWE,; — R EHFNTERFEESRIGI AR EREAN, £ #H L
FNGENT G ERLBEWEAN, WE—RBE b T /A XL 5 LMERE
Z R A — B, AT R R G A RN E R K AL, LA
HirEEEAENEEEN. TN, FHREREIOEATRABESEEE

(D See Wei Wang:The Non-Precluded Measure Type Clause in International Investment

Agreements: Significances, Challenges, and Reactions, ICSID Review, Vol. 32, No. 2 (2017), pp.
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REIF AT A G 2 BT B 8 R ERIA

Zlhprid, FHBRERFFTET ISR, RO R R e o S
R, RBET EBBEMLEEAZ “EN+FS7 B2 ARS R, 42X EFRE
TRAERZIET BN o BB R, RET FEHIR AN B IR T EL
577 AL A A PR AL —— 5| R A SRR A (R A o R, K T
e £ 5 E BB M B R R BN E R F Ry He iR, FF4
[ e 7 A D 170 A 235 R B U S o AR HERR 4B A AR BE 0 A A0 HE IR ] DUR B R
El & ARG T IRk, AN ZE ., FHOESENEZ R AMREET T
B2 77 ik, AT Rk Ay G 2 [E] AR 1% LR &7 ALBY T Bopn P4 o AR 3 5 R
#BENEAN GO ETELR, XARTELAHNE, FARARFERNEEE
Mo TR NREHBREEFRELETRTEROSN RO R. ERREL 6,
TR A et i A A E R K R E R P ERIE A, B4 B RE T L AE A
ML FAFHRE AT EATNRMER AR, RN EER
s B R R, BHEFHREEA RN IR, 2BREFREAE, BRI
WARBRWEREN . &, BFURETAE B RS £ HE AR N &= 24k 40
T, TR AL X EFHREEE KO RFAEEREN LN R R 6, RER
FrRER L K&k T7 kA F R E R,

447-456 doi:10.1093/icsid review/six001 Published Advance Access April 24,2017
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B 5 T sh B bR i R 55 B ) g L xeE
L

RE: SREZW AN EXKERETHR T 780 =89 WTO & fAd b, &EE
HAREERHZ + 34 AERRF AN B FTA LB A E KL% EHEFRKE
BEE, BEKRIA: (1) E44% FTA EH, BRI ETFHSETHTIE
HEE, EAXFeRESWOIARMA G, E2, HaKkERTHFoRRE L
B, RETRAEEN X —FRIFHBERFN; (2) BRE (FEZ2E) F
R T BEARMMER, BN TAILEE T TE, FAHRZLEHE L EHA
EREWNE, SRR RELSRGH T ETH, KEZLTEHNTAE S A
WA, BTXLI KA A, A ST K & AT 4 % FTA F 40 3 i 7 B T
REEAMNGEERF FIANAEHTHR, SrEER ERFEATRELRES
AR A, B B B P ALk R AR R Y T E .

REE:BTHS HTHEZ HEEHRY HEAHLE PAGLRF

T ?!l_g

kEBBMAFHRR g R, “BFE 5> (digital economy). “BF H %~
(digital trade) “% A8 * A BBKRT Wk, M AEF A I RGBT EET
XM EREERAYMETREFREN— AR REMRAZHRE (LT EK
K WTO) B T8 & MHAT T KA, ALK ET EFFRNAE,
EREELRESN. MR, EXEEE, BT 50 E A E RN # R
H, FARUXERMRKE N EHEN LK E A Z W E (LLTEMHRA FTA) #xf
BFBEAFEAHETT —LHE, BTHFNERBE L AE N AKE EANLH
FAERIES TR 7 AL, X B A WTO ik RO A B IR R &7 o A A5 BRI 13 L%
BTEAMRWER, xEXFWEAZ A, MRANE mxENARERK
FEA. AMUEFTA, BHEELETENE TRARHE, KRAN CGEFAHERF
) CLLT @A GDPR) fnxEMW (tmfl1E R LEFH R %) (LT EHRAY
CCPA) %MLk E & HE R K%K,

AXRHLIARF “ANTEREEFETRA” A “EHIRaEXRERITR-—F B EX &
ETHAZ R B ER.
© Bt (19752, F, EMEFA, L ARFREEFREIHEZ. 5% H WA EFRE,
@ EHELMHERTZT “BFHZ” 7 “BTHF” ARANER, KXEARKT
KU E Y LR E FE X,
® SHERHAZT “PABE” 1 “MAKE” CHERANER, A CHRE AR
CENTELEREER .
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#& WTO Ziit, AR 28 B 4 Z Rt 5&, 2019 FRE MW R 7 &8
REZ, MREHAZEFUNINERE =, REREEL; VN ROAZHLHWE —F
E=, MEAZH LW AL, &L 2020 4 4 A 8 H, #E%IT 16/ FTA,
DPFREAWNITAFEEN 204, EREAETHWXLFTA #, AF5HE.
BAMT, FEEITHFTA P2 AR FES LI IET. MEENESHE
BAFTL., Bk, A, FALT, HE. BLF. Mg, B3 HE. Hiw
W& E AT N A FTA fn £ Kk Rin-+ £ M-2 B FTA. (Z Ewih 2 ) (LT R
A USMCA) ¥R TR FEFBHFH 7=, CAHEEFEREFREM (&
wWh#FEAFEKERRTE) (LT EHEN CPTPP) FhH B FHFEE;
RANEEF . mEtbitiz 14 8., HE., KFHLKIE. w2k, BHER. B
RER. FIMEEITHFTA ¥ 2 REFHSHFZT, KRk, HEERTRA
BRI FTA ML R RN P e T HFRIEZT.

ERFXAANEGHRERBETHRETZ0 =8 WTO & REt, REEFXE
EfrHZF M AEERFANGFTA LR AEA T EETL R RKWEEE,
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The Development of International Rules for Cross-border

Data Flow and China's Response

Abstract : Compared with EU and the United States, the top three WTO
members in world trade, China still has a long way to go in terms of FTA practice and
domestic legislation on the protection of personal information in international trade.
The specific performance is as follows: (1) At the level of concluding FTA, the
introduction of the chapter on e-commerce as a whole is very cautious. Although this
is in line with China ’s current status and interests, with the rapid development of
e-commerce in China, China has to re-examine its traditional position; (2) Although
the data localization requirements are determined in the Cyber Security Law, the
relevant subordinate legislation is not yet perfect, especially some implementation
legislation is still in the formulation stage, which results in critical information such as
the scope of the facility is unknown, meanwhile, there are problems such as lack of
detailed data security assessment rules. Based on these status quo and problems, this
article intends to study the treatment of personal information protection issues in
international trade in the FTA and the legislation concluded by Europe and the United
States, and on this basis, explore the model applicable to China ’s development
direction, and at the same time propose some relevant suggestions to improve
domestic legislation.

Keywords: E-commerce; Digital Trade; Cross-border Data Flow; Data Localization;

Personal Information Protection.
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2, WEREHATNLARER, 2BATHREOLEAHERNRK, EEF T EFA
HENIRELEREREF L TN eBINE, ML HE RN, DU 28R
WA EEf G . WEHUMNAAKERRET 2BEFOLEANE, Bt
FEFEWZEHERX R, FIAAKESEF BR, HRINLAHAL EERE. #1117
WEEAN, H b, FreEN2BARWAFE., AU ST, RIBEE
TREER, el EANAKTRE T2, I —ANEELBARERLN

O ZREIR: (2RLBMETEENIRERKRLAR), K (Femk) 2016 £5 10 H.
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L ¥, B, “é%%ﬁﬁﬁﬂhé@ﬁ%mi% R A & G T B R R
RE NG, ZAEEEEREN, REWDEERK, FRE R EEAN
mmF It %* M 7 A By T 0F B 2 R U A SE R R U, SR & B R T

ZHGE SN, ANTEANTHRMFHEEA Y. BEAENRE. BTK
%%% EEANW RS, TR RENMLE T ERNEAK, EEH LR
SR TN AL 00 A R R TT B E BOR, Yk 5 & BRI B R 2 I AR v 3 AL
#l, LEBZENF R IULERAMERFFATEEBR, AR T 28 EE N
HEPEE, LR E RN,

= SENRIEEZRAER

EoreRmBEERURMTLAF MY RO EEEX, AR EEXIAN: &
, FReBEEEARLRERET 90— ER ALY, E£A— ML, 21
EHEE, BERRANLEXHREE, 3 AEERS; £, el
ELUCATREAARM, EARWERFAETROMA., AEARKFREMENZ
T, BAFHER"T 28l, el EIAKA L, Bafh. HRALHSH,
WHERARAEREEemBEEEN, WEBEAN NS EHRTE.
(=) M8 AHSCHT v I B CHE B R & Al
BEMRzemBEENMERALA TREFENTA, BNEERLE, BF
TANBEARN, B gEt. #52, BEMEZURANFOF K
ERA, RENEEERNNAEN, 25emAEELRNEEEX, ERkE
BmEEEAERGER. B2, BERREEEEA “UMRKERE” W
WOEMEIH, AT RENEENRA €S, LR EReRE &, ZRE
SRR 7. WL, WEMERRE, BIRT ANRENRE. &R R
HWAKE. 2HH. ATERFARBAFEAN LB ETEXWHERREH.T K
AEHRBRESN, W EEEEZEMBELFTRET RALH. "HRHE,
ANMESLIE FOx B R IR N ik = WA AR A R, T EL AR F Ok T R
HACRATRINE, LFEFRNT EERXNATLEMZENA, THT
FEemAl. Ak, RPEHEEEHRNERER, LIHRTHENEENL
A, BXEX
BERBARMFANBECETER. FIARAELBEEFHONA, £&T
oI E I fE RACE, %%Té%“ﬁ&ﬁ%ﬂ%ﬁ%%ﬂﬁ AWkTWE, &
—, NG MlésF > REM B o 3R 7 b ST B 7T 3= /8 I8 K

\

O XTHEEMEWAE, BENRUANELE, REERELEFRBENE, £ LKAR:

(SRl TR EmNBER), & GEEAR) 2019 £5 3 4,

@ ZRFELF: (AR LBNR WAL SFES EEAH), & GEFHR) 2018 £5 5 4,
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R ETNEFINBELZRBRA LR ER ST AEHKE, v UEEEH L.
e RSB EL R ENENER. EFIEAERETWES, = LUFE
W ATHAE AT, EEATIN . Kk, ATH@RTUEAHMBMELZEEN. &
Z, MERAWHS I ERELZTENL L, BEMER. “ReSHIUTEK
A” (Secure Multiparty Computation and Techniques) #1 “#HE 7 it £ TR L2 #
A" (Data Storage Cell Level Security) = P K mFTHI M E R A, (AR EZIAE
REHGRARF Z B e T, B LAFELTF, XREFRAL, FHRER
Mzbfig®k, RAGEHENKRE, "=, REdME M)A RKAZAT
DWEEEIMEeBIMZ BT LGRS Fe. XTREfERELEZNG.
Y RXIHEAGEDNERAEE G, FTUHATRE RARE T ENE A HF
iRAl. W, MAREED (APIs) I ZIRAEWAELFE, #ELSEET
KRG IR F
EERBEWNANEREL TEN, TERAN: F—, HERTRATE
RGAT N BILBHFAEA, FABB/W UL THLE, HEEF A, AK
AR A X HAT . EEAIEH K & % A 2 (the United States Securities and
Exchange Commission, SEC) H #J IE f£ £ | & AL Z2 M fn & BF AT S K BB HA,
KRR RERZGTH, KABERETEANT LT, “L T RENMHERA %
BAT AR AR ZAT AT E mE AR E R AT S k%,
R A, T e & AL R B A U O R X SR BER T R A R o
Z K. WER IR FA BT BN PR TR ZATH, B ERE
BRSO MZZELE, ARRANEETN. F=, KERFETAURERNLEZ 2,
eI HHEFHEAEBL T ERANT, BEURAMNELRERE.
BofmBiEm R ARY, WME&Ze e ke lomEnxE ANGZ
, BT RAEBERERNBENLEE, F=, BERBAHTHRAEZNFEEE K
o MEMENFERKNEIT, FERENYEFEEHE, FHTHEE L,
T/\%JTTﬁ*%EJE ﬁ%ﬂlTTt?cﬁﬁ"F%B(%;ﬁiK%ﬂd ¥ [ 4 BT 4 I E /& (Financial
Conduct Authority , FCA) IE 7 F| F Mz & F} $# #8047 15 & BUR A FCH 20 8 04,
ﬂﬁiﬁﬁ%ﬁﬁi@%%ﬂ@ﬁﬁ,uﬁ%miﬁ%ﬁﬁ%%%ﬁﬂ,ﬁ%%

@ See Institute of International Finance, RegTech in Financial Services: Technology Solutions
for Compliance and Reporting, March 2016, https://www.iif.com/Portals /0/Files/ private/
iif-regtech _in_financial services - solutions for compliance and reporting.pdf, 2018 4 8 H
20 A fmiflHl.
@ Scott W Bauguess, The Role of Big Data, Machine Learning and Al in Assessing Risks: A
Regulatory Perspective, https://www.sec.gov/news/speech/bauguess-big-data-ai, 2019 4 12 A
12 B&ETT .
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EedtBmasnth. “MAFLIEAR# %A ZE R4 (Australian Securities and
Investment Commission , ASIC) IE £ 4f i B A #ATH TR le, BHE T E REE
FrEESTURSREZE N T INF T E; 5 FNEF XX #AT 4T, DUE
Ak G EALYE; Ea EEMHRER, BETME R, TE, DRALS
SRz E B R, CRE R EHE MR, EARD T RENKEEZNFER
SR 2 R =

(2 BERRNF TS By Lk = A

LG —KERAE

BEFEER TR ZT . BAUEIRBEEN N T—KERFE,
—FH, FHTRERERE, BTN ERNEF RIS B 5
THh: A—FE, ANTEALELT, Bkomkls g LA ke g A
Ia] 7L o

CRMBEFENREFEAZ: F—, KEHKDTE, HERD L EENY
MBEEEEEGNFRERNBBEBERRZ AW R ITTR., FET—WTE,
WMz AR, O REEA T, BEER - XGiHEE, BT e E
BRZHE—WEX, BESEAAMEE, BER T IEZMHZH, RREEBLKER
M, HEBEeEEAR, HEWAEM., TRAK. AREATIN, FEEAENS
WMERREENBEMAT EZHGRZEX TR, A EERBRATEREANHK
EREERDN, a5 RENGT LR ER W TRMER. 5
=, BELEZIANETE. 2BBEERGFZAET M, RATHEALER
EETAENFEM, AemlEe AR BATEY, ATHELERE., RER, &
Z 5. BETENS TG —FBRABBNT -2, #RT e gEH], BX
o B XU, B R A o AR & [ 0 A HE SR e, RIS B A B A ) P L A [ B 2 i
RPN BRI 75 ] AR o A A o AT K M A T T AR 22 e
Ko EANHKEKAT, s TEELMAREESL—, HEEANLR, /TR H
EENER eBEETREFTROBEABITELREAREE,

B, QUEREMIEEE. —BERERT X B EZNH], S
AANTRAZELT, o ER SN £ BERE—MAFELESHNH,
i, Z—HEEX. Z—HEZL. T—HABFED (AP, Z—HKEFL

(D Financial Conduct Authority, FCA Research , https://www.fca.org.uk/publications/ corporate

-documents/fca-research-agenda, 2019 4 5 A 20 H % 77 |7 o

@ Australian Securities and Investment Commission, ASIC’s Innovation Hub and Our Approach

to Regulatory Technology , https://asic.gov.au/regulatory-resources/find-a-document/reports/rep

-523-asic-s-innovation-hub, and-our-approach-to-regulatory-technology, 2018 42 A 16 H & /5 17

]

@ ZNEH: (FELBMEEARRARENT R, HEEIW), R AL AZH) 2015 F 3 #H.
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#FHW, THETFMEEZ STENEEEHERZEGABERENTEL,
BR L eBAEANKA, REAAKERRE, ¥

QY AFELE

BEAZNESRFETARRE ZRZE, WFETRE RS &8N
z, EEHERsmA AN B LFELELE A, HFELELEE, 2FHZLRERE
flEEER, BMERKEXRE, HREEETHNEI, FReA. AFmER,
BRAREMNTZFRWERE, W ARG ENES, THEEATRRWES, EF
AN EFE R, 7, B ey 5 & B T 35048 £ 5 B e sl i
BIR ARl EAR B DL B B R . AT, SRR b R B8 R 46 T 4 2
WAL, Md KEHE, MALETRFPEUINERTOREEE R ANEE, T
RELEZHE, NTFARELHREE “MNE” AL, "BEFHPRTEL
HEREMORERLE K, FEFENEFSATENGES TER, 4 THAEAR
BN AR AL R R R B A RAR AR T E AL,

3&Y “REERK”

YT, 2 ERERA N, BEMA, ABEMNWES, KESLBEETE M
B2, BT aRETNEE, —FHE, &BAIMIKEE N FEAHTRE
ERMAENETE, ANREEEN BN ERLESSE. 7—F |, BARKL
BREERETFEANEFMEE, INBFHBETHR ST KW, TrEEE
WEBEIRBEENERE. Blt, RERAWNAERERTEEEXELR, HER
T ERANEABA, MERAMA TEZEMN, F2e8EEWEREFT
A K. BB ETWEAEN, AIAEANFEFREZTA, BFRNRATH
FEENRKRE, REEZEATFHNELT, VTR EER K EE BEAFHEK
A, WAATARE “REERE. WATH, TR EL B EEK
BEFGE AT, RifTR T & @A iEkEEF . EXEEENNEE7 IR,
Fit, EAMARREXR “HRAEER” RERTLHH, BAKRE T EARAE EH
HNBIERET Y, BT ERGEA L TIFTE R ERA BTN, “HE—
THEAEAR LA RRE ST B Z I, A2 X AR & s A 77 XN
FERHEM N m. Wb, BRAWANEER, TRl I BFTAAR
TR HY BAT B

4.573% “BAMB”

(D Institute of International Finance(IIF), RegTech in Financial Services: Technology Solutions
for Compliance and Reporting, Washington DC, 2016.03.

@ ZREXH: (FTELRGEM), MM TR 2016 £, % 1-10 7.

(3 Nizan Geslevich Packin, RegTech, Compliance and Technology Judgment Rule, Chicago-Kent

Law Review,Vol.93, 2018, p. 214.
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LT, a@l B H#NREEZFNER, NEEXZEHK2ER, LTE £
SR T, HWEEET R TR, WENBARETEEZNEA, WHERALE
FREARET em b RSER, EXMHEE L EEEENAES AT,
BAENRATHELSRZFFEEE SO, LU WG,

F—, BANBENE, BARFEELSXER, hEEHL2XR, EAEARK
B, TERINE: Bh, EHEARERAGNRA . kit L, Bkt
SESFN—F TR HR, BARANEBIEAN, €O REEAFENRIEX
R ok FEE, BE AN EMEAE NN R, AMBEFEIR, OE
REXEZHR K AERE, HHEF UL NG 7R HAT. BAZHEA
WEERBENE, FTEREZBALAAEEMARREZRE. EFLZELT,
BARMET K EN, BAMNTHE AL, FEIHBEAEGEI LR
EABRMANEMBIEENRS. 28R, FAZRENE, I BEANBUEKE
RET FEM, WERBWEENARFRYEE AT EMBEEH IR,
ExMEEEFTFEEMN R, ©RBET ZF &I R AEA BN EAK
HRW, Teea®FRBEMANENAE, MANT HENEHF 4.

B, WAWEF L, —FH, BRARGREARERAWEE SR, = LURE
WEENA R FEAEENA M EI G, ERNNEHERFRTE LR
REE, WEAGTREGeBETNERAE. 7—FH, BRARZ TR EeM
g, REAET, 8%, BRAREF =M LB RN, EXEEE
EHRUABAEETNELRF, 27 £XMRE, EE2WREMN. LK, FAK
AAFUAT2RNEFIIN. BARFELLTE, WX THEHE, A
WA RIEAENEMNEEL, FETTHEHENXHEHNRL. "EAX,
BARBAFT UG AL Re, EXechaTRaaita K LtREmR
Ko 8§ RHT » JE{A4E # % (Kenneth Bamberger)ik %, ZAH AN A= & 4
AL PE R AR ARE T EA, EEAEERTZ/AN: TENEF RE R
HEREMEHEREST SRR EENEXEFTE; EXA NN e EFRZT £
R HEE L, BFENEN “Ba0mEIL” Tadi T HEEEN
AR AL, XA R A FLAT & B e E Y R IF AT KRB A IR FHRZ ZHE,
AREFERHREL. ©

=, BRAZHWAGMK. —EERARATREEMN “RIL7, A28
FENGEEEURNSBEE, REBARBHENRELEARG LA T HEN.

(D See Patrick Feng, Rethinking Technology, Revitalizing Ethics: Overcoming Barriers to Ethical
Design, Sci.& Engineering Ethics, Vol. 6, 2000, p.211.
@ See Kenneth A. Bamberger, Technologies of Compliance: Risk and Regulation in a Digital
Age, Texas Law Review, Vol. 88, 2010, pp. 669-740.
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REMRTEEN, FTUREFEFRIIFER MG RE W AEE, EE, HA
Aa— Bk, EREREERLBEEBR, BARGWEREKBEEN “EBHA
RFER” BZH “BEARITAH. BRI ERAERMEEZN T HE
ANKFFEFR, ERE, LEEMEmTe2ERL, 28N, PEAEEAX
AT A . X —RFEER ARG EREMEE L EALET AN, 5| F AT
N R, BHAMIANER L, ZHEahFWiEsT, BEN0ERFHERIEERM,

AT 65815 3 (Reinforcement Learning) # A By 2t 3 & 2 K& A0y 2
G, IRBIAELEANFE, SBARRE THBIE, BUFI B ULNES
FREEEFI. BEMEEN S, @ “KREE” K “KREER”, €L
PAIABREETE 20, FLUEER, #UETEMERIRNQONMER, @
T EE ®, THAERNISNRELEE. BHFEIENE, REATIE#E
AEFEEMN, BEEXMERUEA“RTEETEN. TaRE. TR A,
TEHTHERES, REHCHAES RS, Flt, TEEALCRWEEA,

H. &RREISEZEHIRE

AR, WRTAKNEFEZE, F8T AWML XA, 4FLTHE
AR, RFEAHEA. ﬁ%“?ﬁﬂﬁ/’\ft?ﬁ’ﬂ&%}u%}”ﬂik?; ERES. “AXKA
FEE-MRBUERANER, —MHHBEARNIVE, EFHMLFRHALRNAE
BHAEEERHEENWHER, NTTHEFWEFZE, WRFTWNEEFEER,”
O#’iﬁlﬁ*ﬁfﬁﬁ%ﬁﬂﬁux%ﬁ’]@iﬁWé\, B &R A IEAT A, “8&
AT VIR L B B X E k2 &R U R AR S WA
?iﬂifﬁﬁ/i\mijkﬁiﬁzﬁ xR AR R R AT, B B Z R AR
NEE “HAR—FE” HSITER, UBANFE, EsARE, URKREGE
HEW, FERA. Pl EEEFEZANEETY, “HEEIAML, ZHMAW
R EERE, BRASBEENIRKE,

(=) ARAeBNEEEN—&AN

LEEREN L L. X TameH, FHAERBMEaRaE, KENMN
ZIEEATE, BEXKAMERBEN “— 77 KT 7R H AR A
VYWieE, dEwmm BN ELEANEE L TEET R AT RAF, FHEA
AN EERNAANTHELELEA, X402 “FNEE” ZHHAZ. KENL

&

W W

REE: (B ERAFRANREFENFTML), & EFH L) 2018 5 6 #.
D

® %
@ BRNEDE: (BWEZENESRFER), R (ZNAFFR) (LB FR) 2003 £% 5
o

® BMEBH: (EAHLSATEHEA G EENHE
[ ﬂ%» 2006 5% 1 #,

@ BT AANTEGEF VL RBOZFENHD, B (RE5EE) 2019 5 1 H,
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BT e, TREFAFL T EER. £—, 2HE. B2 T HKE
BWEI, A — R F M TS RAIFAT A £ T E R, T4 8w R &,
=, RAMEE. aRROEETEAZT, BT TR EEDE, DIFQEH
FHREHEEARTIATETZANETRR, BETRELNEHELEAN. FE
e T AR, B, MAlET. Ersm. A, RHREFHA. £=, #t
W EEN . WEF AR T, ¥ LUE AT & R A3 &7 5 e ik # AL,
WA BT I A W EA T, SEE R R N T k.

2EEFERAEAMN. EAEEBEET FHNMA, & URAFEN KRG
AEAER, B—FURARAFONERAIN, FLLREEAT A
EX R AT AHANBANT, CERRLE - MHATUHEANSF, £—2FEE
LR FEEAMO GG AN G EEAFEAEL R, T TRZA,
AERIAA: F—, AN FROHANNAEE SR Marte, ELER
eREEANER. Bw, RN RTRIF-EENER, FEAFR FOLEE
EAFERLRAHHA “HF” ANBTHES, TeZIdhEwasitiyg
e, TRREZIARTEENRENES. £, FEARNEIFEHMK, MEAN
PN HARGRA BT T EAK, CRUATLATZSN A TR E
B. BAAFERTNREOACEZREZUTENREL X ERY, BH AR,
REF T BIRAE, ] DA R ik AL L AT BOLF 3R At 2 AL F B B R ey
ERBFBEBIETEFE, WRWUH . LEEF. AL, BEFF, £, A
G G —H, HREFRXHNERE =, AN ER =T EFE T B,
AR E THEH TN £,

AEFHREGAAFE LT PO, HREEARE, NEE: F—,
W ARG ERE . TRE AT REA R, T E 2R A K BA SN
REFHTHEBMGEA. £, BEXEARGNFENF . £TEAAFEKET
TR HYSE Bz B 7 X, T REBK D B SR iR X RAAAXBY RI, MBI NHFH LR
FENGE, AHERRBGUARFHTFEFE, WEREFNF, FTREAMEAE
B

BMERAEEE. NeRBEETHWHERE, B8V X & a5 L
BEBARNRAMFOAN, FEX—MANEEZZ THE, W EE K
FELEEFEE. ¢BEEAN TR ELT L, WEEFSF., TR,
BENMNE, RUGERERETRIRE, FHAXLQH AL 2RI H
FEARZEANES, AEPFEETRKHE 7 AT 7. TN
SRBANNEIRALRE, TeBMBLRET —EWRESE, EAL 2B
FrERZE AR, TEXBRELFAXNRENANWEEEE.
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(2) AR RERNE

WED AR SR E RS, EE A, WEH T UE TSRl
FWNRK, RBEF-—FHNREELBRMELR, FHib, ABBeBAZHAHERE, &
ExrhpEeREemMARm LRI, BEZRMERET RN, #TXBMEEE,
WRBEEDHFE. F—, AREEDRNA L. FIFNE a5 2 4 b
WA A BT e e el LR, AREENRACH, AATHSER, AANTRST
WHHRE TG EH . FiFF QR T ZEHNTTLAME; #iEF T
R AR K% B v A R A AR B M B AL VR R L R T T AR E R e XU
B, F, BAQHMITE., BENMMTEFEERESHOREAD A
TR, RREBXNEA, REST AR T FELETIATNEE EE. TFEH
ALEHSNETHEERLEELAIARQFOSN, UWREFIWEE GE, RAE
ERBA LT F=, BEVENHF LB SHRE . MR LT
eRelH, AaBMTAANEELT, oMo s Tt R EREE AR
B “RIHA T, mREEIMMRRE—NHITAREER, ABHEENA,
ML ZERWERE, cEEEELERR. 50, GARE. REVREZTH
ARETERUENR Y. RHSZE, 4T “BREE” WHAHETHAZ,
HMAEENMA R EFERRETURE. EREBEEFBTEZHALFRE
. RPEFEEANGE. BRAGENR. FH, £BINEZEHQFES A,
o e A 8 T IATH I F AL, T\ B DA ey o T % 5 IAT Y
EEM, RORF R TFNRN-THFER, EHEREDHEREN, W EXEE
MAZEENEEZ AR PN FRREIEEZ PR A, BN, |RAT.
RS mEFERNEATR2E AL &R A TRy 2. 18 AL
26 E SR RIFT A R E P & & bR R Z 18 BUR T o2 I B 10 & b
WA SATCHT, FRSERELRSONTE, EwAKE. C Lotk fr
AN F R AR 8 B o 2], DLUSOR A S AT e R 3T & A R A B T R
EEMMMAEEEDRS M E 7 AAE S, R RAMEHE L84l
FOBB R, RN TG E T RIT R AV 6 SRS E 2 .

AR e AR LR, et BT EE A K ETT 5 LK,
BWATHRIIR, R4EE4%, HEMFHNeRAREEZENE. B,
A el BT A E R, FEARBATXFENETELTF R K
GlFEE R A, 202048 1 A 15 H, PEARBTELEERAAHT 6 T o w

@© 2N (P EARBATE &8 EH K ERXATHE), www.gov.en/xinwen/2019-
12/06/content_5458990.htm, 2020 4 1 A 18 H & /5 17 I,
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(Z) A RERARERNE

ME ATERBEANCEHRY, “ETATHRNEE RS UUKEEEAN
WBIEr, BEsi BT HF#HTHE, BEAEUBTERBRNEE LS AFERL,
AT E R LLFEE AN (Rule-Based Reasoning). % 7| # ¥ (Case-Based
Reasoning) F#E### (Fuzzy Reasoning), #E R G M L@ IRA 5L E
. B EER2BBEEET —MaifmETER, LAREE: F—, &
B EW B, RBMATER., AEE. IEFI . KREFEA, L4
BB W B B R SR, R REORAI I B AT, AR e B, KA
RETEERE, REHE TEANKREELTREEANES. F =, HENHE
. aREENEAREREE TERN2BAFET 2L EHIAN “THMY7,
HAESFEEN “TEMA”, MAERFREWELRE, BHRT 28R,
N e BAF, RITFHWELAT eBEETEN, #427 “FHEE>AI>T kK
B MERREES, F=, RENHFN. AREEZTAE2BEET TR AKTIX
BReEe, AT eBEENERt. CRNEEREMERELZNG, KEK
EXTRHBREATIRERZENENEH, EAFH, HFTH. EERAHN
FR, ANTRAZEI MO EE, EARBREET R ZES. B2, &
AR, Bt WETTERTRESFW, BFRE “TRE”, 07
B CEENHMERE”, ZF “ZRALE”, UXENMETASELSTSE, T
—ME. ERAREZEUHER, RENHFERFITR. 2 THREESE.

(W) HEBENENFNEARATEERER

EERBNANBATRETEQEARKE. Rvgk, AT, NARTFE
O, mEEA, £WRAES, XEFARFHEEE. HEIT. NREE,
WH T X ZAT A F . B R A4 LA TE 8t & 7= £ & F KU e, 281 5]
Remil. 4, RERASREEZ2FHEENR. 2HEI . NE
A, BERENG, TR EEZ L. ERMERRS T, ™ E K2 8
Zh, Alt, BARENL - FREZEERBARLANTR. T AWEE.
MEE. ENE. NAE. BEEFHE, WESANFNEMIRE. NAFE,

O emMRETH RS 6 AMAATE 2 A A B T B RAT#E T 8 B ey 4 & R
WEEESHMELRIE; FERLRTOMERT&EIE; FERT. PERK. A
HECHMAMNERFTERTE AT ®TE; BEHRATH AlBank Inside > & T H; THER
TH R &R &IUE; o+ BRI, DNRER . FAREM B FAL POS €% b A T E .

@ ZAmE: (HEMS: emBEMEERRSEZRNLRE), & (FELLFF) 2018
F55H.
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AT BIE, XEALETZUHH. LAREHDEEANEE T AWM
Fo, BEEARHENARTUNRATED, MARTHEEWINE 6T
BFE, REsmEETHE. "M, BARATHMELUA A&, N “ARH
0. BB F B 3T B, LUABIACR G877 Ao 18 2 /™ B oA e 4 E AR,
FRHEAC B 18 R BORNBE AR, BRSO B F S E R, AR RN,
®

(Z) A3 I A 80 A oy R AL &R

BEEMBZ AR FEEAENFTERT, FELENE, EEH.
SR WAMNEEF L FERLRZX, AEATE, BETE, FEHE.
AW EFAEMEEEREWEMAET R BT, &7 TR AREREE R
PH AL i RTT AT, AR AR T R ERRT &, ReEEL —FE 5 —
WBEATE, BERBXERG— I MRHILERE LR RERITERX 52BN
MRREEFEFE. BELTXAAF AT AN RARE, MRS AR
FRTaMTgR R e, BENERR, EARHEA, 4T B
REEHBELRAE BRI, S 2RI T ENBIEE, HRESRF
BN BEIMTEHNEEEEARTREEHEMRT, BT aAMRE
REHROBME, REFBENSHE, BEATHBEI . BEERWE K,
EREAM-NE. eI EENMERUTREE, TrRI-IER. B
AU e AER B, “BARRHE MR T FFEELRAFRT ZHTNE,
BTG B EERBERT R, O EERBT B ET KW B A
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BE, AUMEXEEEARCEFTEAN, ARLEEXBFHRTEL,
@ Institute of International Finance(IIF). ReTech in Financial Services: Technology Solutions for
Compliance and Reporting, March 2016, https://www.iif.com/Portals/0/Files/private /iif-regtech
_in_financial services - solutions for compliance and reporting.pdf, 2018 4 8 A 20 H#& )z
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kR R RE “EMERRT, ¥ ARERE, EFEERN, EN
EEAN, HEEEEX, Hhaemie.

Principle Position and Mode Selection of FinTech Supervision

Abstract: FinTech is a technical, digital and intelligent financial service
solution with the core of effective application of "technology" into financial services,
aimed at improving "finance" through "technology". At present, the problem of
financial supervision to be resolved is that FinTech poses a major challenge to
traditional financial supervision, but the regulatory means and ability of regulators lag
behind the development of FinTech. In the era of FinTech, regulators should have
insight into the nature and risks of FinTech, adjust the principles of
regulation, and adhere to the principles of adaptability, inclusiveness, experiment and
coordination, with the aim to give full play to the leading role of FinTech in the
transformation and upgrading of Chinese finance. Regulators should have a firm
belief that SupTech is the goal of the transformation of financial supervision mode in
the future, standardize the application of SupTech, create an experimental and
intelligent supervision, and construct a legal regulation system for the application of
SupTech.

Key Words: FinTech; SupTech; Supervision Principle; Supervision Mode
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(O Vicky Ellis. FTA between EU and Mercosur cracks trade flows[J]. ICIS Chemical
Business,2019,296(4).
@) Takashi Terada. Japan and TPP/TPP-11: opening black box of domestic political alignment for
proactive economic diplomacy in face of Trump Shock’[J]. The Pacific Review,2019,32(6).
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Abstract: The digital trade as a new trade model is becoming more and more
significant, however, the international and domestic rules that regulate the digital
trade are obviously insufficient, and the governance structure of the digital trade also
remains complex, differentiated and fragmented. The “non-physical” feature of it
makes this trade pattern riskier. On the one hand, the “primary risks” involving
national security, consumer protection, money laundering and even cyber-terrorism.
On the other hand, some countries that intend to regulate these risks based on network
security and public morality are often bound by the earlier market access
commitments, and their domestic measures will be judged inconsistently with the
WTO rules and their commitments, which finally result in new “secondary risk”. The
key remaining issue is that the current domestic regulatory rules and practice among
key members in digital trade are divergent, which will increase the disputes and need
to be harmonized by the bilateral, regional and multilateral cooperation. Undoubtedly,
the digital rules will become a major concern of the countries in the 21st century, and
China has to actively participate in the rule-making of global digital trade, which is
not only beneficial to provide the digital trade governance with more space, but also
to reduce the national regulatory risks.

Keywords: Dualism of Risks; Digital Trade; Cooperation
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BN IAE £ BEAR AT BN vk R Ry A1k B R A R R U 3] T R B E T AUAR
EF AR “PEERMITTIHRIEAE R, BFITIAEIFREER, RRREHE —
Wi ERAE, FAZABKEE, REHKE. W9 E., FemE., RO
HE, TEERAEHRTE, BALRALEF /.7 "Hilk, F#ZERKERE
DX 38 P B IR 5 n@ B o, AEXE AT 3 0 AR E A A A, SR ( BRI
A TRIPS /& 7)Y 5] i LB & B FATH D AR B RP R EN T EF — 20
EEER, 4 5 H 25 X RHGIHTE 5 % B AR H kB R Erm
S e

—, “REFHN" IRENRALSAE
(=) “BAFETRME” TN L

RE| CRETRKE”, BASBREIAE —RFRENNITE, IREHT
WA BB E = AES FAAAN B SR 3 & 6 A8 B il B4, M
BHFREEWEZE, FE AT R SHANANE RELIKRAT - A RE, F
ZAZMATAERBEFHN—RENR. B 19ELTrfE, #THRFNENE
¥ 58 F R A FR AU AR N E B A E AL, B Fe BN & 34 B

F A CHRGETT BB HI AT R R B BT R AT AR B E WL AT
(P7D, McCarthy ##% 38 H “ F W &0 THEMFLAF T RAE Y7 FHE
ACE B, B4 ERET RN TR E, BEREEFEEFSRAENERE T ML
Lo K EWMERIEE Y, REAFATEE Z KRBT G, WEBFES 5T £
FRANE CAREBAEMARF, ER MBS EERA S L EMBE AT
B, REERNUE S LERESHEMBARAEERELNNBET, 257 F20RE
B, MR B AT EA " CAT T T — R B AT A, Ei%imﬂ;%iﬁ
R ETEAARNEE AL, B, BN, WEFFTHEIERET, BiF
FACH AT

] <;téf’1+fbk%€<—”“>>

© #HE
@ 2N (FEARKPEFFE) F57 &
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() “BETRHME” HRZE

RE RSN EEEH RO EXE BT A ERRTEHY K R T 4
MW EFLSS, REAFETBENEESR., FHRAETHEE” B RN kK
W T A E R R E CRE R WREE ., RIS, MIEWRA M E Y
kAE—HAREMZ BARE, EHREMRMERE, ERMBEMEFRE,
BRAAREMEERREELY, BAEEFAUNTAANE L+, BETEERLR
EWER, WEAANEEE, ARENLETEZOEEZHRE RN E
o BRI RIEZ T ee, AR A S, BIER A B EN LEFa, E5H
FEA R VLA 5% A ARVE T IR A BT & SR 4B R IR, B R BIAT AR OB 27
BN E AL, “HUARSHFARACHATE, XBETAUESHT
S gR%E, " (R0

FEERAEA B FER EE T A EBARE T RIS E R AN E,
T ATIE B [ &t R e B o~ A &, BF BT AR HYAE (UM ( similarity of the marks) , &
am B 2% LM ( product relatedness) . 4% B9 . & £ ( strength of the senior mark) .
S 7.7 ( actual confusion) . # 4 #y £ ML & B ( the junior user” s intent) . ¥ 3¢ %
Bl 7E & A2 JZ ( degree of care of the consumers)” "8/ (P29 §~ A B N FH £ £ B K, £
1995 FRAELURFEF - REXHAE T RAETREAZT UZTENEEK:(1)
AR AR R Z B AR LR AR B 5(2) 8 B 7 AR B B IR S AR L (3) v R T SE
FHREFMEINEERRE@DEABTHNEEE,OYFTRRRF AT ER
Fot, BEMIENAELRERZ 28 EEEEER & HE TN /E1KE;6)%
H SRS ETE B ER, EAEANAREERERAZNHEETRAN
A BB R E (D E B A #HEWEE; (8) LITREHIELE, @B (R0 310
EEZEERNEERA L BEXERRXYN, FE— Sk, EEET,
BRIAMBILERRXANERZE\ M, E2EEHEFLNAR, TEHMREER
i te \Fv E R A By KSR, LR EEAEIRAT A WA et 2 — B0k
OIRE9 90 AT dm bk, “IRETIREMT A EMEL, AN THEEHFRENAOE
BNHIWT . HFE E SR OERAS Bk E R R AR St BRI e T
XMEERERE “RETRNE” TElEWEE. AT BLREMHUGHT A,
BARA—BRET & LA At EL, hinRUK LS HMERBEITX 27 %
AR E A, &, ZAET%, AR HEEERE ENERY LB

@ # N First Council Directive of 21 December 1988 to approximate the Laws of The Member
States relating to Trade Marks, 89/104/EEC. #75| B R, (MR G A ELYF % RE
HH Y, HEeEHRAE 2009 £5R, % 285 .
@ W Restatement(Third) of Unfair Competition Section 20—23(1995), % 75| & #h#54%, (FAx
RAERMEF R, IR AL 2015 £,
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RIENFEZ—,

ZHERMNEEAE —RBETENLEEEZNIER, B ERKFTENA
B, Fe%E AR, T FT#HOmE, HOWFREFH AN ER, EXE&H
Z B MR ARF ] B FBORE T BRI A BANE PR R AE B B AT R
HEZHRMAF A HBRANECEWHERERE, ER 5T AR LKA
TEFX, ARABREANDH, BN AERS . B, SMEEK. /IR
HMEE—EWNER, MXAERETFTHDIERETREL T HFZ L REHR
o, WHFEE TR E TER T BRTERSREBRAANEE, FET BN
RE. FHL, SBEATATHE 0 “RET K" FEENERBFAREAA
ARFATHOWB D 2 FBHFE A REURZT W B AT AW B AL
s

(2 BRTT#D “BAETHRE” ARWEKKTHHE

5@ AR 3 4( dilution) F7 A 4L ( tarnishment) £ F, BAR-FATH OB “WEE T
REME” HIER T BHRMHA RS, EAARESABEEY 1V CERUS 19 i 8
Frie B R AL EREMEAFER K, “LEBKEGAEBRZEE—HAES
MR KRR, B ELE— R AR ER AT AEE, SR EL R
VT 3 B B — A IE SR 9 AN BIIE X7 (3D — 2 B A AR TR
BRIANET S, REAAZBEEA Z, ¥ AMSE O, Mo m R A8y & &
MERRBEHBARRY, EFAAFRRFT AZTAORMA, AAHEEZRER
10 B AT . 2 2 ] iz 2 AV B 5 R 0 B E AN, R AN AR E AN E R R,
Bl R R BB AR R4 LA A AR EA . REAL AT EHFMEHE], F
BEREARFAEEFENVOR, AFEWILFERAZTE, w5 AEANBIF
B, ZERBAENTEE R0 2B KEAAL @S

B FATH O “RETRYE FERFENANRATERN R 7B HE 0 E
MERFHA N EENRIEAE, 52, *RBRIEHRFPIEREANBEAZ
FAETEGENTHAZEKAELE,

Bl = E &Kt —#, & TRIPS A 5 E & & L& T K “RETrRE” AWF
e U B Z " (physical material difference) ¥ A ZE “EHE W
# %7 (non-physical material difference) *, MIMEKET =, BRNEH ZE
fustF AET S, LR —EEIER . B Z A AE R 89 305 Fo g2 v 1 AH
MANTHMIAMBEA RS “—F—B" Ry FEMgE, RAEZF2RMAHE

(O f& Weil Ceramics( 878 F.  2d at 671) #7 Casa Helvetia( Societe Des Produits Nestle ,
S. A. v. CasaHelvetia, Inc, 982 F.2d 633, 638( st Cir.1992)) £ #r 7 43 i £
FHAWARE: BIEZRFTEHARRANEL ML EAR, EHNIET —EHENHEZR
B, M ER—HITLLARASRR TR OISR ERELENZR
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Fri R AR E R 12, “EBUZR” U RIBENELRUEZRT AEHK
NNETRRMEMERIAHNBEERZR, Al EERSG. MY K—FTERNL
FARFEAE R A E, F— A EAE ST A E B R A E R A AR AT
0, BAEZAMATET, FATHRDN"RREZ A FAAENNLR ., Hibit
TR OBAETRRE R ERE, ANXMHEXLH, 026 B &2 AmE,
5ZENE, RENMA BT TFTRD RN “RETRERE AEERET
BR A T P BB FE A 2 e B AR A AN ALK 22 0 28 B B, A 2 P4 46 A 21 R
Al bR, BEARMEXBINMRFZFTEANLEZRF LYY, MAERAEZLNEEHEE
ZREEAEMCRRE YU EARTATHE O P A EAREAE “IRE T R
W AR RBTEESE X R ENEREANEEREN. B, *t
THRMNEREAENE, AEBARFATHOFWN “BETRE TREREEES
¥ #X 7 # ( preliminary ruling) *f T B % & % % JE ( secondary sources of law) ——
BR 2 7 A7 48 4-( Trade Marks Directive) 48 Az B #1 € 8 A8 57 6 8 B DL BT R BR 4 Ak
REZRERNERRELCEBENIER, EFEEBMEFRAL R EZRENXR,
T BRI vk v B A R B R AR AR A R R AR o B B B AT A BR B IEAT S Y
T g MZ — & RIE T 37 8 B ( market freedoms) , AR AERK B A EE T —A
B, TRRANTEF . ZHNME—TZEFLF, AONELRE
H A RIE: &3 B & (goods). A R (persons). AR %-(services) . % A(capital)fy
HmEms. "  KELFE AP NERANFET AR —FY, ZATEAT
WG FHEKNEEE, BEXSMNTHEF. "ABKRETTEFANE
TEIA XM E—THEARE, BT ZL EATMHEHRESN, £ 114 £50
115 Z e T 0K ak o 1B 2 8] i 35 4 B9 B Ao BRI v %2 4, 72 Cassis de Dijon
2V g 2 T B A\ ¥ & A B U principle of mutual recognition) , 1% % # <
MRE—RAEANE®EZ, B LW, REEF - RAB# I NFRE. AF1Z
R AL AR T A AR FER, AR EERA T U XA d i,
VT X BL AR M BN R 2 F E A 44 I A Wt B Y& Z( fiscal supervision) ,
& 47 /A 4£ T 4 ( protection of public health) , B M & % # /A IF 14 ( fairness of
commercial transactions) , &7 V8 % & % Z( defence of the consumer) .

BERXMEEEZR W 2SR, 7 Keck & Mithouard Z4°#, iM%

reaty on Functioning European Union % . ZEARE 7 T Single European
@O T Functioning E Union % 26 %% 2 #. %4 Rk 2T Single E

Act of 1986 F B ) T EKEF AN R E— T 7898 K F B

@ # L Treaty on European Union % 3 %,

(3 Case C—120/78, Rewe v Bundesmonopolverwaltung Fiirbranntwein [ 1979 ] ECR 1—666.
@ Case C—120/78, Rewe v Bundesmonopolverwaltung Fiirbranntwein [1979 ] ECR 1—666.

® Joined Cases C—267 /91 & C—268 /91, Keck and Mithouard [ 1993] 1—6097.
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FExt T e R4 Casis ZHFHFALHWENMT BR, FARALE K AEHNERN
ERUNEMRG AL B i €24, xfMELE A aeEREETE
Bl% 34 KL HRRENTTE Gr 7R IR SE LR — AR
o, BIGE A B e g, LR ER P& R B2 B4 xm e B R
S 1E & o %R M 72 5 8249 Dassonville 544 Bk M ik B A ok 0 A B I B35 1T 4
Bleg 5 34 4o B & R E B k] DUIR sk f 1R KA 31 o 2 A B 9 i
W, B R ZARG S A EZEENNER ZWE R Z R EAFER L
WhNEEITAREEXL b, AN ZEEAN Rt A g R EEZEEAHEN
BemLERER, ©

RAEME, RMERE S EEZ BT EME TRPRE AL E, HARP
RARNTFIE— R aa T g W ES  GRER, KNEREEREETH
B T OR3P B P B 57 5 26 B AR AR A PR3P BT 18 ik B VE AR 20, X A Y O X
T E NNk A A [F] 4 TR T B AR R

= BOMCERTX “RBEFIEEM” ERATITHOPRIRIEXE

(=) KB &5 FATH# 0 HRRY

T W B 5% A, B % % ( European Union Law) 1E % #2 [E] & ¥ ( super — national
law), *f TR E & 7 E B K e B A i A 5| £ F 7% JF #9718 F]( primary sources of
law) 15T (P07 AR, R K R EERMENELAESKREERE—K
W, TMEERBAENER. L8, BHEHA. wRKEEE KR EFRA#HE
S, AA—RERT, BRAE R R DS H A E &8k AR K B & Rk 251t
WAEERER, MAEKEY THEREEZGRF KA LT RHFER —F &
BRI v 5 5k Bk B vk B v A Bk AR AR R B AR B T e RO R PR AR R T Rk
( preliminary ruling) #7i& K . VX BERRTAR T, BNk B T AR B B A A K B %
R TUEALE BT R R OE A R, KO8R B H vk B B B % ) (direct effect) o ¢
€ 1 BR B % 9 £ & 3% JF( primary sources of law) , X % % #7( Treaty on European
Union) #7BR ¥ 3% 4T 4 15| ( Treaty on Functioning European Union) # 7= Bk % ik 87 £
g . F A H AR, KK % JE( secondary sources of law) F1 BR M 3% Bt I F i%
( European Court of Justice case law) T HBERAXHAFELHWAE ., EK

(D Case C—8 /74, Procureur du Roi v Benoit and Gustave Dassonville [1974] 1—837.
@ [ L,
@ % T ok — ik i BCE Ak 5UE] & FE 1 BROM 7 B2 Buropean Court of Justice) 2 H & 3K 5t B 2
B E R IRBANR R IR T AR R A R AR
@ H B S ( Direct Bffect) : BREFZAT A EHM N AT E N BATIL AN B 31k B W&
BRFHN—HS;, MAANEAER AN EALEM L, PBCEEEENERET LY
AMEREKE THIRA,
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B % A% 48 4 ( Trade Marks Directive, The Council Directive (TMD) 89 /104) 4 %
B, XHALLEANTCHYRKEIRABATFATH DN EERKE

BB IEAT 4 U5 34 40 35 AL T AT T # b oy 8 & PR s 1 15 2 A
I8 PR 451 20 B 4 e TR B Ak R T 22 ] 4 xR 0k NI6T(RS13) ik g Bek 2 BR B R R
XA e EN B A TER R &R EZ 8 R 52 LA B R 5 5 &
—fhth. ZEBIF 36 FH—FHMES 34 F135 FHAE “FHFERTARN
WA TH#HD, HOSEMFEALEE, MERFERELN LTI FTHRRY,
RIPANK, iR Z A, RFEFEEA. TEFENENRERE, =
#RAP T8 7= 7= A 25 AR sk PR AR m 4 e o T HL X A 0 9 25 uE 2R TR
SR B B 22 18] BT B O B A IR A B 77 K. 77 Consten SARL &
Grundig-Verkaufs-GmbH v. Commission — % ¥, Grundig A5 & X EHE B
CHT BB & 9 5 Consten SARL &7 T MR ZH e A AFHELZEHEHR
P BB EME = T E, ZEREE A F A RINER AN B E LB K &
RETWY, tEERRENERRAZFHRREN ST REAZTEASE 8
%, HBMERHAZ R EZHER EER AL, ATMEZA AT, EUKE
Fla & TR ANA S, EEEZH R 3 AR IE F (exercise of the
trademark right) # [ %], 7 JE {# 2 T B A= A 77 7 ( existence of trademark right)
B R o A TE L, B B A AT R BB A kR E A R BN R Y T 4 A
R — R Rz FEEANE, BEXHFRRE ER T (w-F
T R), MIRFRATLEEKELLT AN

DLRTAR AT 3 0 A 5], Bk B4 B 4748 A 4 LT, Centrafarm v. Winthrop — £ “#
AT EAAFAAHOERERANNEGENE, 26 A EEHRE TR AR B
W& R e R E N A 5 8 w77 37— i b ki w FEL A5 o A 285 o B A B A7 48
A%8T £F 1 FARERBERENERXBARLEN, EXHFAREKEIFEAR
EREZEALRAMFE I FTHD., REFFELE S £0HT EZLEF T A
BAT AW BB, B A A EE TS = A EREFRHEEENELTHEA
EHAME AL, S FERRET . XHRAETEETEHFEREN
P2 5 BATAXA P & 2 ST (A SR BRY T B O B AT S A B A K R RE TR,
HIARFEERE & PIRF B, EF E 1 BN ZE P H 5] % ( Buropean Court of
Justice case law) T H#AATH M, wHBEAKRERA A Z — R AOFFFA
WA R R zm R, B R FATH D ZEH TS E, £ T XF, UE

(D #% . Treaty on Functioning the European Union( B M2 1T 4 %1) 34—36 4.

@) Case C—16/74, Centrafarm BV and Others v Winthorp BV [1974] ECR 1183.

® Article 7 of Council Directive 89 /104 7 2015 4 E. 4 # Article 10 of Directive 2015 /2436 X
% o
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Bl R AT BN & B 4 T R B3R AT # 0 P BTN “ IR E ] REIE” AR VERY
N B R e,

(Z) BRMNERABRFT#H O “BETESLE” WL

WM % Fe 72 Silhouette” — £ # XM KX HEATIEA S 7 £% 1 HM T AL
B T X4 %58 BN, 37 Terrapin v. Terranova”— £ F R UL LS F F . T
%R N 0.4 Laddie J B AT g, FFUUBRIFR RN KB 5 HEN . £
J& #) Zino Davidoff”— £ 9, FKME B 58 F #ok o B 2 T Borir o B W A8 BT A7
FATH O RWEA, FEAT TR FAANARTEESF = & EF AR
T, XL ENA A2 BARRARE A REL T AR et 0 2R SNE
R ET, WHEARFRRELERBEASFENEE, FARALEEET
AR TR A ELI% R B A B 4 22 45 B9 IR ] X 38, 7£ Sebago and Maison Dubois v.
G-B Unic —£"#, KM EERBEFFTIHOF, B EAEREEEK
AEANTHLTEFRRANATER, AR B NEHREE—HF — KK
HEWR BT HW R B K BE A A A SR FATH O, R T 4 &8 K
E, AR ANT ARBEZ I RMERGRY, BUERRRNE =7 RF2H
HARAWFE, EEBARBTRANAGY &g REHK AT R,
AT FEARFRERAFATH OB BARAT RO I L, RAFFELSESR
TH5F2 AR TEAARAERBAREAFTH O F TKFAFT AN 6 EESE
(legitimate reasons) , Bl U B & W BAMA G RBE K ER AT TG, BERAE
TAHODEZ—RARREE LA T REREHFNR. "X — KA E R EBF AT
EAFAEAARH BT ANGEURY, EEZFA LT ES, ARIERER
kFEEERIHEBERELFIAZR EHRHEPRA K, MEFR L, 43K HH
HIEAE 5% W E EERE A “RETaE" WHAE,

7 Hackney London Borough Council v. Cedar Trading Ltd £ ¥, [E &% &
f% E JE 7 b2 ( Queen’s Bench Divisional Court) A E# % 7 &% 2 HH “H B
#” (legitimate reasons) 4 ¥ B ey, " izEF, FAHAOHBETZA
PR, ARBERABAHET &( 2BY) FAAHODEREE, RYWFETET =
XHFIR. T TREMEH R, TEXLEEMNEET B~ SNFEAREEL,
Bl oo opE . P F . X B A R 3 B G M R & AR IR AL E ( Food Labeling

(D Case C—355/96, Silhouette International v. Hartlauer [ 1998] ECR 1—4835.

@) Case C—119/75, Terrapin v Terranova [ 1976] ECR 1042.

(3 Case C—414 /99, Zino Davidoff SAv. A& G Imports Ltd [2001] ECR I—8739.

@ Case C—173 /98, Sebago and Maison Dubois v G-B Unic [1999] ECR 1—4123.

® 3 £ # article 15( 2) of Directive ( EU) 2015 /2436 of the European Parliament and of the
Council of 16 December 2015 FTHU1X.

® London Borough Council v Cedar Trading Ltd. QBD 30 APR 1999, 4 f} ¥ [E & B,
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Regulations) “. H BN A ZRIRT EAEEF R 9 FARBEEHH = R A0F
THOWF &, NTERFBAMBESGWRE. ZEEREEA EZFTH#H D
MR mOARERT —EREWN “RETHLE". NZEOREH — &, FTH#D
B P i AT RSO R A VB M A D BV SR E A T M B B, JRib A
MM #ENZE T EMAFEERE I &( RERXE MWL 2 E I E >
FATH O EARER), B, FATHOWNE T RATANIES SR HFE
TR EMEEN ., £ 5 — F 1 Hoffmann-La R oche v. Centrafarm #, E 4 Z la
Roche 7 EE4F1FH “Valium Roche” ZHm MGl E®, HELET=Z—RNEEH
ey A W na. HEREREAFNEBTS &0 R EE, EdTHEEM
EEHAFHNEBALRNAZERTNAE, REER=ZHTTEHEEX
(repackaging) EEEEFE N E . AT A # RS RAL IR, BN & T Bl %
EHEFARTART T AR AHE2RZFHEEE, FHFE T ERE. E
BONEREHEC, TER ARG EFCRNERT e — 2R E EXTRAR
PR e B U T A PR IR kB T B RUR . B BN v B e B R E AT
BREANE &R ELA B FATHOFEEF R L —F TR &
FEAARARA, ZHEALETRABATREAAEHENFT AT AN ZEHE LT &
Rk CRIE TR,

AT G—KEFEAFATH D FARERINE, AR FATH OB H Z1T AN
mMEABEMERHAKREAEAN T Z 8 &1, BHIMNZEFKE Bristol Myers Squibb v.
Paranova — E F# L 7 “Paranova” 5% R M. ZE N ARERA T BAFAA B9 A
HmH AN FATHOFERT —FEFHHELL2WAN: mRFTHOFEFC
KTIBHRANRE &, CAEFHAEFCRZNEEREL, LZFIRE 1L AR
F A ER RE R BT #E A, FEARIE A — A R K -FRES T EAR MY, EHT A KO AE A
BARAAWE A E R E, FEEK XL ENE R &K B AL E 8 E
FRABAMAFREAN NS, “HE, ZHEFENNSE —ARAL TG
CRET RN A, T ERERET R, BUaXEARAA R R A
B 1E B AR A B A ( goodwill) BYAT A —H ERILBE RN BIAT H, R A A
— G EBNEAAT RS R. BERIBARARBTIKANHERR, RER
RURT SR BN, BEFRNERENE, AR A ER AR —
AREEWS G, FATH D FWNEFCR, FUEARTAHHTREARTEAEEE
BHAY R dn fu P AT B OB A RE, I BT A B A T A . BN &

(D Food Labeling ( Amendment) Regulations ( SI 1998 No 1398).
@ Joined Cases C—427 /93, C—429 /93 and C—436 /93, Bristol Myers Squibb v. Paranova

[1996] ECRI—3545.
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PRt Xt ERTAEAT AL A b B RIRS . ANA—FEv, EEAF T X LR
FREFATH O FERAFENGEE S ERAATH L ES, BREFET 1T E 54
o MILKRE, RIMNERA N BATFATH D F AT “RETREME” WA EE M H
THERRZ WA B BN, I E N EARRAE, MENK
e “CREF ALY, HAAKEFERET AZFEIENE R, x4 A 87
A EEFRBNEREA ST ARENMEEANTRFREZENA T B
HAEIR T B 20 B AT, XA g NERE A IE R B K B AN RER YRS B Ein
i B 5 A A AT R

(2 REAXZESE “BETRE” AZHPH

WU, R EE AH KB ATTE A R AR A A AR 22, {240
REM A 25 5 B AT NN FEA 25 A0 R, FAAF G FEILET A #F 4. B
B BCE 7 A0 A 2 AT BARA A AR 22, 182 F T B kg N & e BT 1 iy
MBERBARANHNEZET —FABmMABREARAREATT — AR 5 E &
B S0 B M o BRI T vk B XA AT o 0 R AR AL 1] ALY 7 — R SR TR A A T

Boehringer v. Swingward Ltd and Dowelhurst "9, &4 2 3% [E A& + 14|24
H, HEERA T A REARERNFERAEYLT T LR ER KA KR
ENHE, REAARETHEEFTAXRN TR O ERELTAN, &L LK
F A 2 B R 4 B % i FE( High Court of Justice of England and Wales) , M 1Z & %
T A B AZ 21 2 S8 ) BROM vk R R R SR T B R K . BN R B vk B DAA B v Y
HRITBT ERBELWN T FATH OB R EWERSBTRNE LR o
TR ENRR)ERT EREFREALFLFF R E LR T A
FEMNGENEFCENEME: AARAN TEFCRN TS OB SEL
T BB THNER, BRSNS TR N MK E R R E T
71 2 & W 2 E # (objectively necessary). © R F A S EHAENANREEE
HFTH#H OB ELRBOFAMATREATZEFTCRETREENLERN, TNEH
FRAX AT ] AR 2 2k A i P AT 2 0 F DAREL AR o BRI IR e 2 R R — 7 B & T
HEETRPBEART A — AT ERFMAE T KRABTRAFLFE KA
R “CRETRE WEREIATAN. BAT S EHC KRB L EHFE T
TR RACRE”£RE, ERERARANE R RENXH, 5. THIHEHL
TAAE, MxLERE P EEEEEL "R TR, fla, —®

(D Case C—143 /00, Boehringer v. Swingward Ltd and Dowelhurst [2002 ] ECR I—3762.
@ WRBEAEMEEIECENLE, ZERACBENKAWEFATHOBT L, LEUSE
ﬁ{ﬁd o
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& 5B O R e SCAAE G i A B RS T 7 o B L 3R AR SR e 1 . T AR AR R
THT#HOEmE, YERBERREFEAMNLT XMLt R A ERANHE
BN B AR , i SRR |E AR B R AR AU, 2 3 5% 5 T g o HE 7 I 35 DABCRS v B U A
A, REENARMEELTRERERE, HEELERLATENE
BERAMEFTH D~ R S5HENEREHE THEENF” R E. EZAEL
T, EFWAAEG L ZA KA RENREER, XA B ATAT A B Z BN & I AT
WA ENSLEH, AR T EBRNTH.

WRFATH O RBHERENLELFTMERE T BRI ERE, RASE
R EAFMEAFELESTRARTARRFAAL. AN ZREEHCRNF Y
FrREARFT BT HE S TRARNA LT R — M ZA, R A K 45 o 404
T, RNERASERRANREH#ATT “FEENEN. AT FEBFRA
B T L EAA Bk e 38 0- F a, BN vk e X AF A3 — 2 RSP AT ¥ 1 BT 20 A0
ERRBRENCRENELEBTAANA, NWMEF T BTFRANETFAN,

N JE 4 E 4 BT % A, 3F H & Wellcome Foundation v. Paranova ~%
e EATH—FERNH R EZET, RNEREEREFTHOBHLAM
B ARBERG AR LENGERIULEE T BZENCXTAZEN TH &
HNEM R E TG EENSEW, B, wREFRANNFATH D FREW
F R E LA BB, AL At EH ] AL s R K B B AF38 4% 5. 10 &
k#FEZTFATHE,

EAEXFHREMNTXEFOEBMTE, FAAHOFSREUTHA: A H
B AR A B E 38K 2GR E N E B B I8 B = 09 L 0 5k A% B AR
ANHATHWT, AHRARAREG A T RIPEMAF T A FATH OB AEENXT
ENORKFUEATHNEREUS S RS RE L EAG I MBE L FTH O wR A0
M, BUX2ERBEAL RFHH Z 4L, 74, & Orifarm A/S and Others
v. Merck Sharp & Dohme Corp. and others “— %, # 44t % B 4t = 7 3
MEETEFIEARE LR T EFRRENEFTAR, FTREFERAZELEKR
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Research on the Innovation Problems of Customs Tax Collection
System in China FTZ

Chen Ligiang, Chen Lin

Abstract : How to improve the level of trade facilitation while ensuring the
safety of tax collection is an important value demands of customs supervision. China’
s FTZ has played an active role in the innovation of the customs collection system.
However, due to the financial pressure of taxation and the imperfect reform measures,
the customs tax collection system has encountered difficulties in the implementation
and further deepening of the reform. The main causes behind the difficulties include
the intersection of powers and responsibilities among departments, the imperfect
multiple management mode of customs tax collection, the imperfection of laws and
regulations, the lack of legal protection for system innovation, the imperfection of
data sharing mechanisms, and the level of intelligent risk prevention and control to be
improved. In order to effectively solve the contradiction between trade facilitation and
tax collection security, China’ s FTZ should draw lessons from relevant international
and domestic experience and solve these problems from three aspects of power, rule
of law and technology.

Keyword: FTZ; Customs Tax Collection System; Trade Facilitation; Institutional

Problems
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Abstract: The construction of Yangtze River delta ecological integration
development demonstration plot contains many aspects, and resource supply is one of
the key parts, which requires high-level rule of law support. Now the resource supply
of the construction is facing the “rule of law problem” of “rule supply excess” or “rule
supply insufficiency”, which constitute the “rule of law dilemma”. The reasons which
lead to the dilemma contains both lengthways and transverse “rule of law paradox”.
To solve those problems, the strategies of “power-rule of law-rule integration” and
“legislation-modification-abortion-interpretation together” are needed, which will
provide more effective rule of law support.
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