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The “Law Library Newsletter of Zhejiang University Guanghua Law School” is a periodical
supervised by Zhejiang University Guanghua Law School and sponsored by the Law School’s library. It's
a quarterly and internal publication which is published at the end of each quarter.

Address of Editorial Office: Room 102, Library, Zhijiang Campus of Zhejiang University
E-mail Address: hdhlg@zju.edu.cn

Telephone: 0571-86592715, 0571-86592716

Website:  http://www.lawlib.zju.edu.cn.

The goal of founding the “Law Library Newsletter of Zhejiang University Guanghua Law School” is
to bulid a bridge connecting the library with the readers, to improve the Library's service, to propagate our
resources, to developing the Law Library and to communicating with other libraries. We welcome article
contributions by scholars at Zhejiang University and scholars from other institutions. The authors and
this Newsletter reserve the ownership of all the original articles published in this Newsletter. Advance
written permission from the authors and this Newsletter is required for any reproduction, extraction,
translation and compilation.
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FERIHEET, SRR ER SR L, ERfE LRI R AR B £, X et 2 {EHE S S 5 A 3K
WHERTARE, MARER. (A —BHERE, R—BEWE NFRE AR EAR, RS X EAE R
R TFNEbR, BHMBIRE. K. 7

H&A B, Phaigevs . ERTENTRRERth CIRIR S 278 [ 220
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KERE, ERERFEAEK, TR ke, PEARRKERZRSR. AIRKER, DU RAE
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SINFRIEA Fi 217 H K E PR (Sl B) RAIAE, BITEKIK AR E K HIE 2RI
MURARMEGIESS . IS IURERE, WSMFEFESW T “HRIEESCE” « EREEEEE.
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SEM KR, B e it & 1 B E S Bl B B i rh AR R AR KX
FHEEE, FFERAERERE IR E TR, EREAEE S EAATT R RS 31 50 51T A Ry
e T BB EEEE, DAL, B AR ST F i A rh Sttt o 3 SRR AL O e
SEHAE . HEREVENIE SCE . HEB) TAERISR R R B X E BRI RS SO LR iR IR
S RS TR AR U BRI A0E, SRR SO 5 SR SR . i BE T A
DR B X A T B2 A IR AR =, o R B B wem TR, JBAT “ VB ZLIEA B3R
R%5” EEBRER LR EDR . EFXEBEERIERA “=APl . — DR BEERE. “ =40,
B eh AR SCTE FRSCHR SRR P s 0 55 SCIRAR S5 ht A p A B IR SR P, “— ALY, RIS ep [
AT (R P EA SR 2 RAAR . SRR T B KB BRI R ETT, WX NRATT
B EIX L LT B SRR R X IEESCERRE, SCB 2 DhRe— A R, W EEE I Z TR R
ERT, TEmHR AN SO S 32 Ji AR, A SCHAT 480 A Fh. BbAh, TEPIERC BRI, Al R
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BUN 25 TP T8 BHIR I S IR I ST T80 77 61 A B A LA

CARL Sl NS K HUH WUk A T A A 2t i 58 0 CINERTT IR SR E X EAHEL) KRR AR, JF
B2 58 ITME, RERFBUTS 5ITREE RIRE K. @dILFES T, A mERANGR A AT L
M#E -

HERIR: o KEEMEART



(EfELEM——REAERASEHE) —HEh
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R, REAZTAEEN/ NEHE, EHIATER, RS 5 I RATE RAE ) e Mt .
PER/INETER R “Hs” SRR RRTIRA “B” VB2 0. e “HE” St [mIEHRRIET R
B, REFHAMEEBAKXANL “FRng=Hk” , Mk “HE-EE—-HR . X ZERATHE P
AL HEVE S — BT S R B A R RN A 2 Hrh A R SRR R A — e A
HORMI B AR, hRURERIER . Fui. BiarEes, RARIHROESY, @ik
5 REVRARRRIAI A 2 B GERIER . Duit. FHES) REFEMLHNET, FESE MWLt
O RER L 3E PR SE . BRIE, R T IO, B RS R IR RS SRS I O T
MEHENMIA, REFRIIGIR SEZT MR E S5 LTS IER: UFATER <~ — 15 R/ TE AL/ SCHCAL
— KRR — R — R B — ~ E A R - AR R S — —~ E
B SHE SUEW SHE M AL (ERTRZH B, BAFRRIEOIY . I H, BEAFRIEEEREN
L GPATE R FER, MRS FERR TSN REMNS 5H S NSRS NE. MhaEdEsTES 2
SRTTESIAC . BAFERI TR GUEN . B HSLMAE SR, BAELmERR T RFLAE S REFIA
%, ZHERFFDIRRLEEE .

Zi b, BARHLTOR RS MO RFHA R iE R AE 2 AT RFFATEE , S0EURTE R
Hh RS, MPEENAEEN MO, (EFFRMIEM——RERERAGSH) — B LA FH X
—HEAHEATRNROEE, (EF PRGN 2 H LR A A BT FOBR, R TR
FVE AT % 2 | A F R S AE I B A A —— AR SR

- RTEEREE

ZHTME (Bt el —— RF RNER A ) — BN E 0TI INAIEE R, REN:
— 7, FAM RN SR B FE L, W R A R F AP R, mROhE A RFESLAE, E
FHIVEWPVEM LR A IR EE B RMIEWEE, B—Jrm, ZBA—KEE, FERMIRER LTS S5E
e ERT PSR T 2 LN A IR AR A C

LB IEZ PR RS 1954 A H R R, 1961 FEEM PSS (FEHHIRE) Bk
(LL.M. D 5 1994 23R 2EF L. M 1954 FIFAR5E G ARIEE S 4. BIEVEE . U ERe s
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AEEREAR R (REFFIMELRE S S REPFFAE, RIEMESER, T 1995 Bk, 5
AR QIO R AERERE B R . R B E LI AT, B ZHT BT . QU K244
Az WA RMEERXI 40 R EINAEER AL, RIEENREMREZ—, EHRBNGE.

ZRREE L —, HER KRR, LREREFFLRIRREE, BTSRRI A R
BAESREE, 208 (REFHATGE—ZMHRELFNL)  GREEREE, 2009 /0D« (RBTUEE
BRI (NREERE AR, 2018 4ER) o BB A A, AKIESAEAE, RIFEERFREFHE
&, b A R A SR IR ST [ RSN, ANRIESLSSAEAERIG R AT, B S H AR
REPTELA L, HAE), SbAS 1R B R R S A Dy FL ARl e T . 0 PR 9 A7 1 2 A = S Ty T L SE 1Y)
FRDIE. FHH HSOKFUL A SEFR R RIFESIR R, RE T BRI Ll 5k,

=, EENE

(CEA R LR —— RPN AL —Foh-bF. 55— 575 U A S SO S S se g P
RS I EERL e B S TR, MEE VB F LR M TR B A ERF AT, X—SAF5EHMY,
LA BT SR FF S RV IATI L B AR 20 ArTaEi B4 . Bribz sh, ZAFSEsiiip
WA WM. KECLLARR R RGBT RN . 58 %, (FERiEdRFEFAZY. B,
WEM AR RFEANS, AROUKSEEAF LI, EFRERGEEHEAMZ 2RSS E. 0 2k
FEF AR LI S HA S M2 RIR M RAEIEER, FlZs “HEMRY” ZHKKR. F=5HHR
W CERARTERE” B YR T I AT S R AR I B AR SRR N R I L, BEREBE
MRAR 2R FH BVEEAT B o D 3 Bt 1 P TR HZ Al Tt 6 SO A 2 R o Horp b B R s
g Gkt FIRTUESIEM TR BT RS54 S5 TR 5 nl . BRI LR AN, S
PEREA R AR 2 AR (FZRAE SUEX R P, Rl e SRR R B br, 1 RV % Py
FUEM SRS ECARE” FAHSCENE) TRECN TR, BN E M R ARG X A

FBRFERANNYEREAML b, RPN 0 8 DL S SR e 5 BRI ) SR T 18, WA HSS
b R/ DN RS Y N A i R L 0 Sy W 2 g = B O e R (T LT N A e 504 G DT i R
R A B85 A F SR R R B, AR G N A AR N B B 75 V2 R AR S S, FERf R YR ARR IR AL
2B F) e FA T A b B A E R IR A N B B T i R B S, AL A TR R A A B A T
R EAR RS, RSS2 - B N AR, EERN B AR RIEFES 2 BB T 58 K H AR S S if
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WRFEZERR T EMFLHRE D UWANES A MEEME, £REEZHA, 7 EX RIEF PR “E
REBGERE” BT RFFIMET P EKRIE IEASUE. IRRFRI. VRATE RGE LG MR H —E
T SR CA BRI AN T, W TCTA A AR A 2 SR (B R K

HK,  (EFHEREM—— RFFFEHALEN) —BRMFEA HARETENRE, NMHEES
VB A LA H AN A R AN 3 A0 R G R 53 VAN P 2% 45 R0 s R 95 38 L it e e ) DA AR e [ IS
FHANELE P, AT RE R A ACAR o (X AN R R [ 5 e B % A A T AR S Ee fE H
ARHEFEP RN AR, o A ST OB . BET, AR RS R RHVEA BT SN EE H AR AT
RT, AEEEEFHELINBYET

G55

AR, ARE (REM) SHKERET, o T (RIEM) FPUE I ENd REJFREFE L. RELE
FEERFEFBEFWAAERSEERNE, REFMEFHTFESHIACTLRE. T, M (EFHSCRREA
—— RFFERAEN) — PN EIERIZHZEMEI BT, e RFFETEEWNAZE. "
B RF SR L, MEZ TR NS SATE AR S A I REFVRME 20T 777 AP LR R o A1 i K ek

HIRMHRESE .

HEERER

Tt BEFFLOEM——RIFAERHEN
fe#: [H] BHE¥ER (Ito Shigeo)

B WA, [H1AMKIESA
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(RIEIL) 5 507 FME: “HRALER. TR PR &R, AR AR A MR G5 %
HIZFRMIRTT o 7 LKA B EPEIOARRGFBTTEFRN, RIRE R ZHNR TR G IR Tpk.
TR RURER S WA TR T LAE .

RYE CHREE) 5 128 KHIME, HHENZIEMRE RS EamAamg. g, hEmimn, (R
EIL) 5233 RHE:  “UIRZEBIRTER), ARMNTLUE AN, R, M. URASEREMR . 7 SR
R, RSO TTE AR AR FPEANURIA . IR (RIEME RSB X (REM) 55 470
SR 1 AROH 8 WU SR “ARRGH I T VAR & 17 S B HRode A A S I d Y A% o AR R I8
BRTER: H—, XUGES A L, BB N TR, =, s L, YR 2EA
RICERSHFEARER TR RS (UFHEKR “GETER” ) £ (PHEANRIEMES FRRERE S il v
WP WG EFEUNUREA. (D sk (2) EBERIFERKMAR: (3 EHFNK. LENY
Mgk (4 IEEIER K.

15 TZERT g S W7 IR 25 KR U U BRI AN ] o Xk, 5Kt IR, A G BT I 0 2K
KRBT NP — IR RF WA PR PR 5 B HANTABR L F BT R; 7—KeW
Jot 25 N SEARAUR) LS5 43 TR R e R, T AR AR PP M e 3. X T, B RIESLVER OF BTt
I8, SEFEMURAE ML ZTI, WEHEEMAE, CRIPRH SRR TR, Bk, 3o
FNANZ B TR R TR R o T bR A A R 4 T 125 B0 2 K P B A L, 38 o LR T B S R A SO E
RASBEA IR ) 28 T D02 fRE o HAORIE LR A28 1) LR DU TR A 2%, 289 i ) SO i B T 4L
MIADRERE P PR R B . (B TR, AR, AR R R IR, LT RE BAHE, SRR
HHEANMBERTB . BT 00, TKMBEINNY, BOAZR ARG U5 V5 K S VR BRI PR RE, K PR e 4l
PEREFPE DT . RIRBEEIRBARL,  “ G U R RFTER P RALRA R, N HISPERRT & — BEE A
ZEGME. 7

{EAE  FISE S, R R T A E B R WU VAR ST B LA TR E R E N TR, KA ie e
MBS BAT AR RIERTUE . MRS . XHMR A SR S A HATER A ( (RIEM) 55 567 %) MK
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RAHSREL, #H T AR - BT 5 TS5 ORI K B 538 A 2 B

B BRIELR

—. RRERL

H WERM R ER RIEE R AL, 8 B35 S SO T AR e 8TV 2% 3 IR SLVE AR TR AR
RGN, TRERH S TR U VE R B VERL: 35 =, TR0 P P NSRBI, 456 — IR AN = ke
F, PEMHREE: B=, @il P s R B0 SOk R, 51 RS AR TE A R NS B, ERE A
YRR, PRAEORIL B BEEEIE IR

= BRE

Lo HSCEdEE: dERVEE. M. R EEASCH M.

2. HNCHYEE: Westlaw. United Nations Treaty Collection. Google ZAR.

=. KeEH

RGN 1E (%%3K) (dispute settlement clause) . ff1#i5%#K (arbitration clause) . %
(arbitration) . AJfp#ME Carbitrability) . B34 (independence) .

FB=Er HOCGEEIE

—. KFERR

(—) —k¥HE

LR

RATRESTRYE (RIEMD 58 507 ZZAARMGRIERIHIGHITE, SR B ER A b T VA R LR AR T

[REE] EREEEFREM: (D WA (RE#) 58507 5%, sidi “BriEXIE” , &BE (&
[FVED T 57 2% HEal “HREAIL” BIMTREBIMAMAGTE. (2 miif “RBHER” , £ e b
CRPEICT L AR L CFB WR.  (3) ERBEAHR AR, RYE IS SO AR R OTIE S
AR B R B R 2%, B RHOGE R BGE Bl T SR s i 2% .

DA ZR G5 IR ] A SCIRGE AT BRI 5, ARSI VA S ALTE B & RAE S A7 T $ HY
HRIEF T RBENA, BT 75

(1) 1994 £ (Fh#AED 55 19 2 HE:  “MEUOISIAEAE, SRIMAE., M. KEsELR, A

M fh e B R 0. 7
(2) 1999 = (WANABFERINE) 4 35 FME: “AFLERMRRSIHIZZN, AEE R RARREE &
ibmkE I 7

(3) 1999 £F (EFNE) 45 57 % ME: “BRTLH. BHEL LK, ARG Fh LA A K
RS BUTTERI 2RI 7

(4) 2020 4 (RiEH) 58507 e “HRAER. TR BHEEBEE 210N, AEmE ESA R
RS BUTTER SRR . 7 AE (CERRE)Y BRI BRI T &R “AER” Bk, xRk b
T CMSIAEAER)” R T

(5) 2005 4 (e ARIEBER T EIR (55 e IS A Sl S o 2 TAE IS =) @) 56 65
FAE: MBS T & A P At SR BRI SL A RN S UK AR E P, A R AR LA
SN A RROLE R AR UL R AERURAE . bR ZEBEBEMe . Ol T, AN
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(6) 2008 4F e A BRIERBE G T A 55 A HEARR AT X V2 e AH LN PTATHAAT 24 2 A W30 5 1) Rl =
IR 28 3 2650 5 FME: “BRIEGRAAIE, & hEFEMICEHMALAEE, & FMARE,
fileBR . ZAEBE TR, ARMEFE RN, 7

(7) 2023 4F CORE MBI 28 11 2628 4 5K HE: “ARFIMEER. WE T & NSS4
F AN AN B8 MO AFTE; ARIMNATE., Akk. &ib. Bib. R B RER. By bR oL
58, YRR S a0 7

2. AjIEERM

(1) FERESHRERG

Fh (RyEH) 28 507 ZRIR TR (HRNEY 28 57 4%, PRULTEIL KL= R A 2R IX AN 5%

[RREAE] (D EIREEPEA (RIEH) , B 507 5% WA (GRIE) , REEST%, F
NHEEENEG . (2) THENERE, RERRFEMS: ORFRM: OGRNUYS: @ORMEN NV EH.
ZMEH]. BB RS BB RIS WREGIRD, FES RO R &M

DR R R Y ME R ZPIR, PSR RIE S ARSI 3 17 PR 3 AR 41

OBERITRBERAALH TSP EARBITREERADKEMTRRAFAUHEERRUE,
BRREARER (2015) R&FH 428 SREH RSB,

PN ¢ ChEANRILAEGFEY BHT-LERT GRIGR. HREHEE %N, Nms
7] A S AR (AT SRR S VR I 56K R WS G T EA L& R~ “A KRG LR
FAR” IR ESLAFAE, T YE AN RBRR, HIAERE. AT RS 17 R SR8 B 2 5L
PE ORIME . SEtERIESE, R PAUE R HARIE 1) “A7 SR G WU E I %6307 FFEik B ML %A . Bk %
SELSUER] (ZEHEE MR ) EIFEA NG LD RIIT KES T A BBEE RERANE T, M bk
PSP R S SE IS B AR B IR, AREINEAAEEA BN EFE k. BT RR AT R T W RE %
ARSI, BIE-E R TE RN AN R TE R4 E R P A 5 2K AR 0 K _EVRIE RN RR AL, AR T35

(R T] EAZRT, RmRETHEER: H—, BRFUUnEFRp g T “28mk
LY AR TR (EIEE MR B — RS RRIT K EMTIRA RE, AT ML stk
BRAL, X7 WA EE R FOA KGR, B eiE k.

QWMAEFER (1) FRAAE LR LKERERRKBEERARMBRERAMUS LIFR, RETRE
ARERE (2019) PR 533 SREHA RS

BT R ARIER NN R TETM G FRIARE 9 R4 E T ikdkak, BAAmm RiEA
H] B RLTURLA R 1) i E PRt 51 5 i R A A R RO AR RS BaE oK, G &N E R TR
LA R AR ARL, EARE B m N BB CO& Tl A fridis T ) R AeRe ) CRUTR faTRR (i fidle) O
5010 2558 2 RMPE, S ANAETT L5 A A4 B0A BRI, A RIR B S AR B s 207
WA & A BAR AL AE R, FEA M A B i ) . BT B R A Rl RIE AR, RO
A B IRARTE R POL AR O AR WU B4R B R, A A A IR iR &, AT WX 2 3N R AT LA
TEZ SN TP ENAR B R A% B R Wan A W) KI5 & R4 3 oA 2R AL AR U HR kS 1Y) 4
2 R FATMN Ly, (BTN E T X IEEAT & R R e R A2 G R I, 2 S8 DU 20 58 B i, #8581
G H FRE TR Bk o T Uk, 7

ElgHEBANRIER A i BigA RS EilgdO AR 2 EER R T A S 2B,
i R A WA 58 B SO TR R B 82 5 JE AC i Bl O AR E NI ENAR T, RIS 4 K A DS 4+
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RN EMRIEL, BZBEACKINE LighOoAR. £, LEPOAR BREBANTMER L%,
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(1) WREE

Westlaw Classic > Home > Statutes & Court Rules > United States Code Annotated (USCA) > Title
9. Arbitration > § 2. Validity, irrevocability, and enforcement of agreements to arbitrate.
IR CAE AR SR IR Ty, R S BRI BUAH LRV 2%

(2) B3 (9 U.S.C.A)

(CREMHEIEY (FAD (19254 2 7 12 B, %A 9 U.S.C. ch. 1), AICK FEEMICHRK xR
R

§ 2:Validity, irrevocability, and enforcement of agreements to arbitrate. A written provision
in any maritime transaction or a contract evidencing a transaction involving commerce to settle
by arbitration a controversy thereafter arising out of such contract or transaction, or the refusal
to perform the whole or any part thereof, or an agreement in writing to submit to arbitration an
existing controversy arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation
of any contract or as otherwise provided in chapter 4.

§ 3: Stay of proceedings where issue therein referable to arbitration. If any suit or
proceeding be brought in any of the courts of the United States upon any issue referable to
arbitration under an agreement in writing for such arbitration, the court in which such suit is
pending, upon being satisfied that the issue involved in such suit or proceeding is referable to
arbitration under such an agreement, shall on application of one of the parties stay the trial
of the action until such arbitration has been had in accordance with the terms of the agreement,
providing the applicant for the stay is not in default in proceeding with such arbitration.

2. EEEH

(1) Robert Lawrence Company v. Devonshire Fabrics, Inc.

United States Court of Appeals Second Circuit. October 28, 1959; 271 F.2d 402, 1960 A.M.C.
287, 38 Lab. Cas. P 65,893

Synopsis: Action to recover for fraud inducing purchase agreement. The United States District
Court for the Southern District of New York, Edward J. Dimock, J., denied a stay pending arbitration,
and an appeal was taken. The Court of Appeals, Medina, Circuit Judge, held that questions as to
validity and interpretation of arbitration agreement in contract affecting interstate commerce
are governed by federal rather than by local law; and held that since the arbitration clause in
question was broad enough to encompass a charge of fraud in inducement to make principal contract
for purchase of merchandise, and arbitration clause itself had not been induced by fraud,
arbitration must be had.

Illegality of some other part of contract does not operate to nullify agreement to arbitrate
contained therein; nor does alleged breach or repudiation of contract preclude right to arbitrate.

The Arbitration Act envisages a distinction between entire contract between parties on the
one hand and arbitration clause of contract on the other, and treats agreement to arbitrate as
separable part of contract; and thus issue as to whether purchase agreement had been induced by

fraud would be arbitrable, under appropriate arbitration clause, if the arbitration clause itself
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had not been induced by fraud.

If arbitration clause itself was induced by fraud, there can be no arbitration; and if party
charging that it was so induced shows that there is substance to his charge, there must be judicial
trial of that question before stay can issue pending arbitration.

(2) Prima Paint Corp. v. Flood & Conklin Mfg. Co.

Supreme Court of the United States, June 12, 1967, 388 U.S. 395, 87 S. Ct. 1801, 18 L.Ed.2d
1270, 1969 A.M.C. 222

Synopsis: Action to rescind contract, wherein plaintiff moved to stay arbitration and defendant
moved to stay action pending arbitration. The United States District Court for the Southern District
of New York, 262 F. Supp. 605, granted defendant’ s motion, and plaintiff appealed. The United States
Court of Appeals for the Second Circuit, 360 F.2d 315, dismissed the appeal, and plaintiff obtained
certiorari. The Supreme Court, Mr. Justice Fortas, held that under United States Arbitration Act,
claim of fraud in inducement of entire contract was for arbitrators under arbitration clause
providing for reference of any controversy or claim arising out of or relating to agreement or
breach thereof, in absence of evidence that contracting parties intended to withhold that issue
from arbitration.

W7 Z N8R T2k KL 5E -

The parties agreed to a broad arbitration clause, which read in part: “Any controversy or
claim arising out of or relating to this Agreement, or the breach thereof, shall be settled by
arbitration in the City of New York, in accordance with the rules then obtaining of the American

Arbitration Association...”

- PAERE I e

The District Court, 262 F.Supp. 605, granted F & C’ s motion to stay the action pending
arbitration, holding that a charge of fraud in the inducement of a contract containing an arbitration
clause as broad as this one was a question for the arbitrators and not for the court.

The Court of Appeals for the Second Circuit dismissed Prima Paint’ s appeal, 2 Cir., 360 F.2d
315. It held that the contract in question evidenced a transaction involving interstate commerce;
that under the controlling Robert Lawrence Co. decision a claim of fraud in the inducement of the
contract generally—as opposed to the arbitration clause itself—is for the arbitrators and not
for the courts; and that this rule—one of ‘national substantive law’ —governs even in the face
of a contrary state rule.3 We agree, albeit for somewhat different reasons, and we affirm the
decision below.

Supreme Court of the United States:

The key statutory provisions are ss 2, 3, and 4 of the United States Arbitration Act of 1925...
In Bernhardt v. Polygraphic Co., 350 U.S. 198, 76 S.Ct. 273, 100 L.Ed. 199 (1956), this Court held
that the stay provisions of s 3, invoked here by respondent F & C, apply only to the two kinds
of contracts specified in ss 1 and 2 of the Act, namely those in admiralty or evidencing transactions
in  ‘commerce.’ Our first question, then, is whether the consulting agreement between F & C and

Prima Paint is such a contract. We agree with the Court of Appeals that it is.
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Having determined that the contract in question is within the coverage of the Arbitration Act,
we turn to the central issue in this case: whether a claim of fraud in the inducement of the entire
contract is to be resolved by the federal court, or whether the matter is to be referred to the
arbitrators. ..

With respect to cases brought in federal court involving maritime contracts or those evidencing
transactions in ‘commerce,’ we think that Congress has provided an explicit answer. That answer
is to be found in s 4 of the Act, which provides a remedy to a party seeking to compel compliance
with an arbitration agreement. Under s 4, with respect to a matter within the jurisdiction of the
federal courts save for the existence of an arbitration clause, the federal court is instructed
to order arbitration to proceed once it is satisfied that ¢‘the making of the agreement for
arbitration or the failure to comply (with the arbitration agreement) is not in issue.’ Accordingly,
if the claim is fraud in the inducement of the arbitration clause itself—an issue which goes to
the ‘making’ of the agreement to arbitrate—the federal court may proceed to adjudicate it. But
the statutory language does not permit the federal court to consider claims of fraud in the
inducement of the contract generally... We hold, therefore, that in passing upon a s 3 application
for a stay while the parties arbitrate, a federal court may consider only issues relating to the
making and performance of the agreement to arbitrate. In so concluding, we not only honor the plain
meaning of the statute but also the unmistakably clear congressional purpose that the arbitration
procedure, when selected by the parties to a contract, be speedy and not subject to delay and
obstruction in the courts.

LR b & 6 7 =08 TR #T L, e 7 E & R ERERTE R T,
REIRVERA I B PRS2, WS BIFAAEERVERR R, A EETOE 2

(Z) ZRBER

L. W3R

[#:Z %42 ] Westlaw Classic > Home >Secondary Sourcesyarbitra! /p independence.

(1) Arbitrability Disputes: Proving What Facts to Whom

Arbitrability issues, whether substantive or procedural, are increasingly directed by the
courts away from the courts and toward the arbitrator. This article focuses on what facts are to
be proven to a judge, as contrasted to what must be proven to the arbitrator, under varying
circumstances.

In the end, the trend is clear: arbitrability issues, whether substantive or procedural, are
increasingly directed by the courts away from the litigation docket and toward the arbitrator’ s
plate. The last constraint is statutory and is presented by the Federal Arbitration Act which still
reserves for the court issues as to the validity, revocability or enforceability of a contract
to arbitrate on grounds that exist at law or in equity for the revocation of any contract

(2) IN DEFENSE OF SEPARABILITY: PRIMA PAINT, BUCKEYE, AND RENT-A-CENTER

Despite FAA’ s adoption of separability and its recognition inmultiple Supreme Court decisions,

there have been calls to abolish or limit separability. For the most part, this call goes back

to the issue of arbitrability and in particular the “who decides” question and the concern for
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maintaining court control of arbitral authority to protect parties with weaker bargaining power.
Although the law or its interpretation should protect the average Joe, that should not be done
through creating a judicial slippery slope and at the cost of ignoring legislator’s intent and
logical conclusions of law. Those societal concerns——which are absolutely legitimate——should be
dealt with elsewhere, perhaps
in parties’ contracts when
there is balance in bargaining
power, or in the Congress and to
some extent in courts for when
the transaction lacks such
balance. As this Article
illustrates, arbitration
agreements are logically and
inherently independent and
separate from the contract
which they are about, and if
parties intend otherwise that
should be reflected in their

contract. Separability is no

new or strange concept in & 98 E 4% https://www.baidu.com/

arbitration; it is adopted to its full extent in other legal systems. Historic treatment of
arbitration clauses as independent agreements, adoption of severability rules in contract law,
and more importantly, unique characteristics of arbitration agreements all indicate inherent
independence of arbitration agreements. Such agreements should be treated as if parties had entered
into one through a new and separate contract—-formation process. Thus, the formation, existence

and validity of the transaction which an arbitration agreement is about should be irrelevant in

considering the formation, existence, and validity of the latter.
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