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The “Law Library Newsletter of Zhejiang University Guanghua Law School” is a periodical
supervised by Zhejiang University Guanghua Law School and sponsored by the Law School’s library. It's
a quarterly and internal publication which is published at the end of each quarter.

Address of Editorial Office: Room 102, Library, Zhijiang Campus of Zhejiang University
E-mail Address: hdhlg@zju.edu.cn

Telephone: 0571-86592715, 0571-86592716

Website:  http://www.lawlib.zju.edu.cn.

The goal of founding the “Law Library Newsletter of Zhejiang University Guanghua Law School” is
to bulid a bridge connecting the library with the readers, to improve the Library's service, to propagate our
resources, to developing the Law Library and to communicating with other libraries. We welcome article
contributions by scholars at Zhejiang University and scholars from other institutions. The authors and
this Newsletter reserve the ownership of all the original articles published in this Newsletter. Advance
written permission from the authors and this Newsletter is required for any reproduction, extraction,
translation and compilation.
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ZAE TR A S S W 2 B A A SR A R REAE ah o FEJR S HRER BRI, B & AR A A
1 S B v R R E T “ PR — I, FEAE R OE S 5 A AN DR RIIER” & “NRiE R 3 H
TEIRAC. HITI. RS . AL G S AT AT ot PRI ECE 5 R R RMES” o Bk, #EAETE
EHRBAT N ik, ERIAH: RN 5 ARREEERAGT, EHEENMEARST HEAMHAT

B AT G ZER AR R, 2F T 2R A FTKIEZE MZER, R LA IS B K
MRFTE. NP RCFEARKRE, R EHE . AR THRER FHE, SR as R
B, KIS SARRTHEEMEHBRIER, ARERETE, KESS. ”

TEHEHE FEFHRRS R LS SRR R T A B ROR X AR A S, BT B RN R IR
(2017)SE R A&S515 RFH A,

A, RETEHERET2004FE MBS (04E) , FUEERITEILEERYARGY XK EHFH
Ji (AT EAE6ATT ETE . JEHk 2 — SR R A G TE R R SR, EEAE T
YR B ZIR AR, VORI RIS AR IR YR 1 . URIATRE R & B AN, FR5508 BT B ATE N T i
TEALER ] 8 E R AR liear & Rox — R E, SIH T (), IFAERFEE FERNREUT A . Xfit,
BB, “ARZEH, B FHFAENFFFIER TR TBUFERE N —FHERAE, HEENTFE .
SCEEBRATIERE 2HE WBEMAE, BAANGEME, S8R MR BRI SR . B B R A
KT R EA N EHE, F550E /R f Al 6 R & A RURA EIRABEHOL” -

(2) 37 ) A FRAE A 81 B T DA R A T DU 2 A0 7= A= B s 358 1 AR A 1 o

DK P AR A PR A B SIRMAEL (EnD) FHEA RITEA AR FAE MG B WSS S, JEatHR
FERE G (2015) 5 A IR 4 57551699 5 RO H T A5

AEH, FFNIREATZH IR, K8 T CHati) FIECCHER IR R {55 M2 ER
FEREAL . JRTE A 7RI B ARG A B R EIRIG A R VR, £ E N ERS < EBSFIR—F
V] B AR 1) P RIE S B IR A FAE SIS RGOS ERNREFMH A o BRI R ARIRZAT
NRIC T IREA B AR LU NIA, BitiosCE R T S8, AR T ZERNE R 1 1E i
B, REBERNEAEIEREE, kAR 8 AR ik, ERAN, X TN kit F5E
NHEW, £ CEERIE) K CEMERUESIERBE) FHEAB, i (GRS E AR BER B A L))
10262 B2 I AR A 25 DA A SR AR AU R B 1) (ORI SCE R ZEARAE AR e A 2461 ) iR
BaES% . ERcfrddd, “INSEEAGEn EEZ B NRIEARE S 5HE PR, WA B2

“ R MR A RS PAEF M R AL RE A E BB BRSO BEAREA 7 o AT, ARk E MR TRt “AEIR
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40 AT, TG MM A SEETR I M CERRNER” A B M. KR LR E, R
S BT N RO RE R SR T AT, MWZAT N EERAVER], DL Btk ad s, (it
BEZR. 7 AARBIASR, BEFEPCCE SH R CEAMLATLLE H, —F R R —F4 (3005
BN ROKOZ S5 R LU P BRI . BRI BRI AN TR R A AR R W IR, B
NI T ZSCE RS AR T RRE X — F A TRZ A AT I A7 R, Bk, BIRAX
—ITAFARBET CEERGE) B+ KB B (5 TFHERER. EIFARARS BV B AREROL .

2. ARENLRA T EiRE A E A A G RS ER T ARk A—

SHIT e AR 5 2 o) B %ot R AT 1 ) AR R IR R 1 “HRAK, BT, IR G, A S,
MR A R TVEK BB 10 “aRat. AT, IR E” 24, RELT SRR “S55A” o Badk
Brid: sk TP =FIR 2 4, TERA G — TR, RESFBM ML EA, . s A0
SEHE AL M AR AA CBAT BT E L. ST BRI IR G bR

(1) B BARANET LUE 3 e 41 1A A P o2

F R AGRME T G SO AR AT BR A B ZAEBUBUR SR 4, b8 S RN R %R 201 ) RA TS R
HHERA

AREH, B EFARAEEARERBEA RS RKERNFI FIELE (GREEAELEBLT, &
FEANKER “IR” Y, Hep, EWT XCRBEEERAMNGCE (Bd A, REEESEBAT,
BR—NKREN “R” Y o XEFEE, LFAERZBHEMRAREEARR TEIT®R, REPRE+—
MR AR i, DRI A R FE AR E T RE T XHZIR A 8 Z RS 0 18 B3 T A 5, ZER
EYR AR IRR T RS . EYR AN, MRIE GEERGEY 8=+ 4B 38 (10D TUHE MH
P A A I, AR SRR T B AR E A DI R RIE, BB AW RBRCE, &
MR XFIE, BN, KT RITEEEA R R SR T GEERNE) 88 = %38 (WD T
k. FRHUE REEMEHMSHE, RTIRAS. BT TR G . BN G S EAT S ok 1RO ik
4. WIT). TR A . BUESEARCERRIATEUA . 5. FHI0 BN S, AR
AT IS A RS BEAEZ & AR AR, R E T It AR AR A T2 R R, HIL TG Mk
WA BRI AFE B LT E N Z, R B0 B (%00 3 5K B A AR R

(2) B BRI LLIE FH 7 [ R 4 38 A FE 1

kil 5 T @R FZERM Sy, JLR T m RN RIER(2012)m RAFH34525 REFFIRA.

A, EYR NGRS T201 14578 B I 0E I B AR 4 2R RIR, 201148823, # IR
N TR URAE LS AL TP BRI HTIR G B DL “201 15Kk R4 NRRTEM 4% LAL 3 BB IRIN AR “ IS e B
MR” (KiX7842180) , BiZE20114E9H9H B854 NIk K, 48T NIRIFE. IR NSKIGIRIA, ZIRIRA
BRI, BARRTERFE RN AR RIEAT I, BUZ ORISR R R . TR N
RACT TR Z A i A R RS B, SOFEIERE . Xk, bt @B A AR,
I EAAT AR CEERUIR) B2 e WA, a2 i e Nk, B %%,

TREAIGRAE A A5 LS I ARATAE K B A, ANJB TR R IR A 38 R Ak, T, T3k E, BT
TETVEFNZE I =it el ik 2 AMKIB M A . BIMERIR T B Bk, YRR T35 A A S A i B A A A
[T . EEAR MBI AWK, 56T BRI NG B 7 N_ 8 T i “Bik” i~
A T AR el R

3. B E S EE A E AR ERRE T A FRERTE

CGEMERUED) 245 F (15 B MEEALIBEURI 26 B1) 656 IR TIEZ MZAER, IR X AR T
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BN ZF s AT S A3 P 2 A BN A L G B, (R “ ANl igk Sty IRl 51 A A BB RILE A
SERRE, GRS O AN]SR T I

(D ERWKHARET “ARul st msE s H” 1ET.

TN T3 B S B LA IRA 7] 5 28 IR F AR G S SIS RRAAS, T MNAIRP=BUERE (2017) 4
T3R #9825 R HI A,

ARGER, A R S R A DA A R P U X X R

EBEAN, FERGIXIERM RS, B RRAT I 5 S0 E I AEAN Tl G 75 A A BRI PR I e B
BZ R, BT CE NIRRT E A SR QX RE s 2 A, B AR R, RA&
A AR B T ) o S A Y 2 AR BRIk, AR E S B AU RIS U R e R A A A

SR S b E P2 RE (EED B ARAR . MBS QRMEBARGRA A RILEERAUS, Jb
HRPERGERE,  (2018) IT3R 4305 RFHI P43,

REH, B — PR A R RSV TE BRI LR Tk A E PRS2 EAE &, R TEA.
RIARH, R EAMEA, CUIREm R, R %I R AREREE, M4
FENEBE RS #, TR i SRR L R 3R R, ZER R 53E

FREINA, PRI A T sk F S R AR RS B AR, JRIRTET, it R AT R B i e
FRIAAIEER, HAERERIFIEN ARV RN, s AR SCE 85 LU R, M i
I EE N AR R IR &S, B AR R RRE , IR G FZ Ry R0 S B ZR 51 ),
Hin L s %A RIEEE L, s B RERITNE, EdERERRRE, RF TIREE W&,
O 5 3 3 A A F I BERR AN T S

(2) EBEAKNET “An] Gt I 5 .

PR S P H RO R FIEERAUR 2123, piiin b XN R 2 RE(2017)710103 R 4195925 [ 354 v
i

JE 5B EEAR T-20094E4 H 16 H QI 1 06 Eiiz FH X BRI BSR4 i N IR TT ISEEAE . 201647 H12H,
Wit RS HARMAEFITEH (R HOR “ SR MBI TIE T (MRS T H MRS )
—3, HAERE XD IEES R ARTT” B RIESOUERSREAER . S VBRI T HEERL.

XL, VEBAAEBEGAN, R CATHMARBR I E YRR E” —— 2 3 LHEAE RO
PRI H 4 AATY — SCRERMARACHE X R T AR SO Ak R A1 R A7 I B BUREAT 1R 7 4RaE
JB T R RRIE. EXRHRET, CE R TR G RRIBRTRY 1 E R AR S A AN
XGHE, [FIRTECR T B R RIS T RS E SR AL DI IETES R AT T, AN AR
ST R R RRIBEE” s K BEAR R NIRRT R, SR RS N A R A OE, IR
BIEE, MRAIEEH.

TrR & 5 B PR T A% A TR A R E R A 2y, PR R RN IR B (2013) i1 v R A2 58
002615 RFH kA

AREH, VAR T AR AR, BN R R A, A AR ) B AT AT SR T 5 4
SURMAB LS. BTEL, 51 FAIIAE S B B i S e (6 Y 28, 4 R A B

4. 3 P A L5 T o) PR ) A S5 PR Ry L

(1) B A SCZ5 S 2 e 1R - B Y o1 32 ) PR EE

BEEMR S P H RO L FIEERRUR 2123, P i b XN R 2 RE(2017)i10103 R 4195925 [ 354 v
i
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PR 5 ER H AR AROVAE B ZAERBUB 2 4 b, Bt R RS R AE I A E 4, BN #h
1 (B AR E ARA BN S -4 58 Tt AR T SO PRI H 23 A i) — SO R
RBHERAZEL, HIUENERS, BEEEUN ERAFERUEMFERABFIRHSE, BgE Ay RE
Jr I A BRI e B AU AR N A, [FIR, SR RIB R RIS R IEW AR, MR
AAE BRI EFAEF XZAE KA A R o A B A s ity 78 68 T8 S8 I8 I R 38 44 90 A AR N IR
RGBS R I R A A BN E .

(2) YA L A S5 2 I 5 P PR o) B2 ) A

hEMERHY ) FRA R SEBRZEEIRUR. @RS, bR RUERE, (2017 HT3RE
8315 IR AS,

AE, B A ] R AR E A TR S RS, VRBEIATY, T A B R R E AR
ST G T /N it T 37 0 DR 22 N B A S S IR) B o SEUESE N IR VI Bl S A8 X — Ak i, (E R
S WA TR, AR RE R SO TR B S, BRGERE L, BE TR ARSI
fi, MTEMNARANE T .

—. ZIR¥IR (Secondary Sources)

[(RZFRRZ] LRERE——EFHT. REMN——2ART], R “HFEmE” o e . “F
ERL” o “HIEMEM” o EMART, e . “RRT . R ILEC.

(R R ] REARERATRE, REWOT 6 R.

LWCZE:  (SREHTERE D & E AR AR E R RERES) , CEFRIER) 2022485525 .

o S 7 [ FRASLE SR BT AR BV A S B th e —, EE AR SRS B “IIER”
FIMTFRAERITTSE T, A1 BT RGBT B — LR BRI . SR T B H SR, X0 1 “ At PR A B iy
FRABARIERT R 7 AR “ WA AR Al B I A SRGE N PR, A AR T A B R, T JE
BEE “RBhAE” EiR. RTHAEREMBOTER, WSS RMEEAR R ER KR, Rl RAEMEE KR
B A ARFATER Z AP SR TR AR OAREE, TE B VR AL R PN LA I A B . SR T
A5 PR ot TS, D) N S it 2R RS T 45 5 8 7 T I A3 BT o 80T S5 PRV 0 s e 4R T 1) 6 B P R0
WERBR AL, ANESHE T MR TE R — b, 58 I R B R A 0 0 3o ) LA AR P i 2 2

2. W, ABE: (HEGEEREHETERRER S B —ETERLr2RNA) , (TR
BRI 202045861

A ISH I AL LR AR 4 B0 T AR B RN AVER R SRl AR S O BRI 4, (B AR RO
HERBEARE R 20200E11H11H, BHEITH (hRANRILAEZERGE) EXRAM, 12021461
HAT S, 1F& BT IREU IR GEERUEY ThAOLRI 2 B 1 & 1 U5 & DL BB B 1
ZTTHEBT T4, BHETER: A% (GEERNE) RIPIEMAE “I 5" B8 “paifsty e,
P DU AR 13 2 28050 s R0 I OB, e T ) B 2, R T S e e B A5 P R i O R R A
5, (HNSEHRERADIRE, RVFEE SHEBALELES: Br BB IR Bk R
FIN, L B D) S S - A 1 B ) AR A

3.INRZE:  (BARLE THEERNZEDRRTY , GEFIFR) 20184555,

Wt S R 6 1 e A ) 7 b RO ST A 5 38 P A i OS2 AR A A 2y s 2 OB Pl A T B R
ARG IR ARSEFIREERRAE . FREDAT CEEBGE) ISR EE XL Gl AL 1R s
SRR B R, B — R EME, A REE S A Rl & T X 4 i A R . BRI, xR AR A

TRAPT AL B, VR B BB BE BT AN RE RS . BRI S, BT X0 A St G PEAR AR 1, S
12



PR EMBR GEAEBGEY th “Ir 37 AN AR I 26K, R SE b B AR i 5 FAd A B el
PEEOSRE A R —hritE, B e IR A RV BRI ORG s Bhx B AR i R ek, 5838 (GEERLE) o
(Ve VERTHIRE s ETXERTEE S A SRR AR, 5638 CGEMERUE) & BT R MR, X Hrim e R a i
e R, RN AR AR B R 2 OR3P 70 B

4. FNE: (BRREFEERZEPCEABRIARRE SEEE) , (WHEWLRBIERZEFER) 2016558
24,

HH T AR it B 2 WP SR 5 R R 3T e o RO SZAE AL 545 BRI B I BHIER RN IRIR X, S5
FAEBOELR AP H AR S 2L 73 5 AR 2 O RS B T 24 i) T 7 ORA A AR R 3, T 2 T S
MR R s TR S AR IT B AR A AR IS, $E R G N IR L, XAE— e R EROR T
APIEPRRFT, HRARRTHE AL NGB, XEIARX LS L “IFHEHR” 5 “n
FMECE” RRFEL IR B IR, R X SR (R AL I AR ST BRI e R, A el 4 o o i
A A AR D FNRANE X — R E R o 3% B SRR AL R R X A B TR, R A Lt
HURIIA R R X I AR A e LA IR J5 SRR PR 1), %2 I BB e XAy S2ik 3 () o 2 7 R e S
MRS . B, EEE K SEEk, FEE IR KRN TUANE IR BN EL 37 2 i 2 R E e il
1R DR G 1 37 o 4 o 170 2 BBV E B EAN T, J s AR 5 0 18 A (K 3T I A ot 52 7 2 VRO e A 2
AP BAWURE R, X R A AR FATEBUR A IE e dh 4 o

5. IhRFE:  (EEARAHTERZEEBEY ,  (GRH) 2015581158,

EAICEHN T — DA, BEHEAR T KA AR RS, AT s a . mfflhE—
MNAFERF BUIRE . (LR IR A 5 4 Bk PP 2 A T I ) B B 55 . AEE AL, 24 5838 5071
FHRIAER, WA TFHFFIEATE ST . SO REIT GEERGE) , (EEIR, EhRR UMk (EE
BUEY EBSFKFE2HNHHIA R “ISE " FIE, XA T EE FEMEE Sk i HHE” S e
W, AT RER AR RS, BESIERF R BRIR S . R, B “I s IS AT 5t
€, WHESCR: REAERHGEEZ G TBUA . KU ARB IR £ BORMAIERIEM . 46/ 3 AT
XTI SRR JEH AR, KARZHEAE R INET W R HRES A XS EERL
R G SRSLIE R B, AR TS AR T W E KRBT & BOE, AT AR 28 iR

6. H¥t. ¥h)il: CRENSEFHENESERAMABRRAEREEER) , (ARAE (FF)D ) 2015
FH10/.

A, VR R, I ST A ST AL R e o SR — U R T R 1S R T AR AL DR AP RO
F, FEARCAIL TR I SO 75 O S A S 9 BONbRE, 10 R B B A I B e 5 R A . X
W A R W B AT TG RIS W R, RO B AERGE RS .

= RRLA

AT R, BON RGeS S5 AT 3 B 8 000 S A ) BE RS LVE IR R R i
FE R DA R B AR IO AR . B IR Y, IX— AU R R R A ARG RO TR . — 7T, LA
B L= Rl VAR LA 26 SO ATAML, XR SEANEFFIRREL, FARAFARRBRY; 55—,
AR I IE — PRI TR 20, (GR%) o CRENVEEY o GREHFR) o (RANEZEE) T
T MARA X — [ R T SC . EkG,  ARSRIR NI 78307 (5 4 6 S HEA F ] BV REAS BN 1R 7 L

F=n HLBIEFW (Comparative Legal Sources)

—., —IR®EPE (Primary Sources)

(—) ¥R (Statutes)
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1. (EEFRBEEY Copyright Law

Article 107

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such
use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research,
is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair
use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.

2. {(a/RIBAZY Berne Convention for the Protection of Literary and Artistic Works

Article 2 (8)

The protection of this Convention shall not apply to news of the day or to miscellaneous facts having the
character of mere items of press information.

Article 10

It shall permissible to make quotations from a work which has already been lawfully made available to the
public, provided that their making it compatible with fair practice, and their extent does not exceed that justified by
the purpose, including quotations from newspaper articles and periodicals in the form of press summaries.

(2) It shall be a matter for legislation in the countries of the Union, and for special agreements existing or to be
concluded between them, to permit the utilization, to the extent justified by the purpose, of literary or artistic works
by way of illustration in publications, broadcasts or sound or visual recordings for teaching, provided such
utilization is compatible with fair practice.

(3) Where use is made of works in accordance with the preceding paragraphs of this Article, mention shall be
made of the source, and of the name of the author if it appears thereon.

Article 10

It shall be a matter for legislation in the countries of the Union to permit the reproduction by the press, the
broadcasting or the communication to the public by wire of articles published in newspapers or periodicals on
current economic, political or religious topics, and of broadcast works of the same character, in cases in which the
reproduction, broadcasting or such communication thereof is not expressly reserved. Nevertheless, the source must
always be clearly indicated; the legal consequences of a breach of this obligation shall be determined by the
legislation of the country where protection is claimed.

It shall also be a matter for legislation in the countries of the Union to determine the conditions under which,
for the purpose of reporting current events by means of photography, cinematography, broadcasting or
communication to the public by wire, literary or artistic work is seen or heard in the course of the event may, to the

extent justified by the informatory purpose, be reproduced and made available to the public.

(=) FH) (case)
L HTERIE “FHMEER” AR
(1) Harper & Row, Publishers, Inc. v. Nation Enterprises,557 F. Supp.1067(S.D.N.Y.)
(2) Harper & Row Publishers, Inc. v. Nation Enterprises,723 F.2d 195(2d Cir.1983)
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(3) Harper & Row Publishers, Inc. v. Nation Enterprises,471 U.S.539,105 S. Ct.2218,85 L. Ed.2d 588(1985)
(4) Harper & Row Publishers, Inc. v. Nation Enterprises,471 U.S.539,105 S. Ct.2218,85 L. Ed.2d 588(1985)

Harper —%%/& CEEMAUE) 1074 MEENH . RAE (GEEMBUE)Y 51075, “HiEikE” R HH
NEHMARK B2 —, —fFEMA ST fe TR B AT eE, ER R BRI RIE R B M, 2
BEWERX R A% TR TR — BT R ENNE EFEMN “HEiE” . A%
B ER mIEBEXT T “HEIRIE” PSR ARE SRR, TN TR AT S AR IE# T PR 2
J7SCEREE . WIERED Wi S RIS, A RA R D B B AR E RIS A, A RT AN B i
RMNAEG, AR SFHEBAENTEE R TRY R, ™ERERNRM . FHik, @dARE, &%
BEmfiar e 1 AE IR AR BT AROE F A BRI AR AR R R S, BIR AT A S A B e it

[ /4252 ]) : Harper, the plaintiff's publisher, signed an exclusive contract with former U.S. President Ford to
publish his memoirs, and authorized Time Magazine to give priority to publishing some of the text related to the
former President Nixon Watergate incident. The defendant, Nation Enterprises, obtained President Ford's manuscript
from an unknown source and published the relevant content first.

(X EEREM A ]) : According to the specific contents of President Ford's memoirs, the district court held that
the contents disclosed in the memoirs were neither news nor hot spots, so the articles in the Nation Enterprises were
not news reports.

55— [ B RN Bk B i ¥ B =L ): The court should carefully decide what is news and what is not news.
Former U.S. President Ford wrote a book detailing the specific details of his pardon of Nixon, which of course has
news value. Of course, the Nation Enterprises can write a report to disclose relevant events and describe the book.

The specific content can include the name of the publisher, publication date, price and topics involved in the book.
2. A FIAE R R R

“HL—RIR” T RBUERIEARFN, FLIFARRRBGE R I B, RA AT URFIRIE A
JE T AR . Nunez ZE°b, JEBHIH 1 A R AE A AO/E i, HARIGMET N F L A, A %A a
OB AT REAL A B A

(1) Nunez v. Caribbean Int’1 News Corp., 235 F.3d 18(1st Cir. 2000)

[ /4252 ): Nunez, the plaintiff's professional photographer in this case, took several photos of Joyce Giraud
(Miss Universe, Puerto Rico, 1997) for use in Giraud's model collection. The defendant in this case used relevant
photos and published controversial reports without Nunez's permission.

[iERBE = ): The first circuit court of appeals pointed out that Nunez's photos contained two parts: factual and
creative. Photography, as an art form, requires a lot of skills, which reflects the creativity of the plaintiff. However,
these photos are not intended to express the plaintiff's thoughts or feelings, but rather to publicize Joyce Giraud's
potential strength as a model, which is more factual. In general, this is neutral.

3. WA A AR AR B
X R 4 4 5 A R AN LT A ot BT A T 3 BB AE AR RE M, SRR — R A vh 8 S B2 5
WA

(1) Psihoyos v. Nat’ 1 Exam’ r, No. 97 CIV. 7624 (JSM), 1998 WL 336655, at *1(S.D.N. Y. June 22, 1998)

[&FE52] : The plaintiff claimed that the defendant had an adverse impact on the potential market of the
works in dispute because it did not receive a license fee from the defendant and because the defendant's works could
be used as posters, thereby reducing the demand for originals.

[R5 ] : The court supported the plaintiff's view. Although Psihoyos did not specifically show that the

number of its permission requests had decreased since the defendant's article was published, the plaintiff was not
15



required to prove it. It can be inferred that the unrestricted and extensive conduct of the defendant will have a
material adverse impact on the potential market for the license of the original.

. ZIR¥%YE (Secondary Sources)

1. James Gibson, Risk Aversion and Rights Accretion in Intellectual Property Law, 116 Yale
L, J. 882, 888 (2007)

VEEAEA ST PR B T IR IO I AT Vo 1 2L A5 PR o P52 4 b AR BT AR A, RIVELIER XIS AR 4 O B
ST R “AE A H BORIRFIE” B “AR SRS AN B 1S B A LURS AT, 81 ekt 45 A
JFEL ) P10 41 B s 7 B A 28 A T AR

Although the defense of the fair use system in the United States has the advantages of flexibility and openness,
due to its inherent unpredictability and uncertainty, the judgment standard of the four elements of the fair use system
is also gradually changing. As for the “purpose and characteristics of use” , the inevitability of the use of online
media for news reports makes it difficult to judge, so the judgment of the use purpose factor is gradually weakening.
As far as the “market and value of works” is concerned, some non-commercial works are difficult to measure by
market value, and the network communication is convenient.

2. Thomas B. Maddrey, Photography Creators, and the Changing Needs of Copyright Law, Science
and Technology Law Review, vol. 6, 2013, ppb01-533.

AR, AR 0 P R I R PR RS AR (R (e, RS A 2 P A ) P A A
— ARG, AT RS ORA AR [ A% B M 2 5 SR RT3, B, AR SR TV S AL =
I E K.

Under the copyright law system, most photos are protected by copyright because of the low requirements for
the originality of photos. Therefore, more and more media rely on the fair use rule to defend, or directly exert
pressure on the judiciary to determine what is fair use. The fair use rule was originally used to adjust the tension
between encouraging creation and allowing the reuse of works for valuable social purposes. However, due to the
ambiguity of the fair use rule, the fair use rule has been abused. Therefore, the fair use rule has become a  “ tort
avoidance clause” in the field of news reporting, which deviates from its original intention. In other words, the fair
use rule shows signs of being abused in the administration of justice, and a knowledge sharing agreement should be
implemented to replace the identification of infringement, so that photos can enter the common domain, but some
rights should be reserved according to the wishes of the author. In this way, it not only promotes the increase of
available resources in the photo market, but also ensures the interests of copyright owners. In addition, there is no
simple answer to how to balance copyright protection with the public, but one answer is clear, that is, we can not

sacrifice the interests of copyright owners, even for those “accidental” creators.
FEIUERS HIP L (Preliminary Conclusions)

AR S PRE, EHNEEIATRAF BN TR ARS8 B, KSR « g
HIHE” T T ILER AR R 2 51, T LA ST [ HE R R4 O AR T SO R S, IRk “Ir
P gl B, ZFEFA S BV ANE 48 AR EAE AT s L. HR, SR TEE
AT N A RER LA ISR 28 2 F5 2, ARAAT CARD AL A EGE E A DY H RO AR HERR A OR3P Tl 2 4, T HL
AR 6 200 4 Tl A AR HAR T E B W _E B2 R RAGHTRAE M. EF — MG HECE SRR, I
AR RIERBAT R, NAEERE, XA BIREL. a2 & B S BBE A Al A
T, PIAERRIRLE . Bk IR 2 8] S R il B ph = AT EAE . bt e & B4 P IV
74 RE SE S HO LR 1 AT b 2 T8 B O A 8, L RE SE 4P A6 3 FIVESE B
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