¢ ) «C
” , 2010 13 ” ,
“ " (open texture) ,
*
, , 2004 8 ( )
“ 7 , Cass R. Qungein  judicid minimaianm ,
(broad rules) , (desp theories) Cass R. Qundein, One Case at a Time: Judidal minimalism on the Supreme
Court , Harvard Universty Press,1999. [ 1 . : : , ,
2001 “ " judicid minimdian ,
(regular law) ,
: , 2002 6

122



zml {3 ”
" ”
(Bydlinski) ,
2000 11 15 . 2002 2
“ " 2002 2 2002 . 46
, 2002 2
, 3, , T4
, [ ] , , 1995 12

, , See Hart’ s° Podscript” , in The
Conogpt of Law , 2nd ed. Qarendon Press, 1994, epecidly the third and fourth sections.

, ; ; [ ]
, : 1998 5 ,

, See Robert Alexy, A Theory  Corstitutional Rights, trans by Julian Rivers, OxXord
univergty press, 2002, p. 65, 80.

) 2001 7 , 54

’

, Alexander Kress  Schauer
See Larry Alexander & Ken Kress, Againg Legd Principles, 82 lovaL. Rev. 1997 ; Frederick Schauer , Precriptionsin Three Dimensons,
82 lowval. Rev. 1997.

1 ’

’ ’
’ ’

—_— , 2000 19

123



2006 2

(counter - ingances) ,

1 ‘ ' 1 " ®
” , ( )
1 ( ) 1
, ®
” Y] PI
, “ " (dl - or - nothing) ,

, ®

@ Bydinski , Juritische Methodenlehre und Rechtsbegriff , 1982, S 133. [ 1] , ,
1996 , 10

® @, 3% 3%

® , 2001 5 , 377-381

Neil MacQormick , Legal Reasoning and Legal Theory , OXford Universty Press, 1994, p. 152.

® , , 40

124



, “ " (optimization requirements)
" (ided ought) , , ,
, “ ” (ra OLght)
, “ " (prima facie character) , :
, , (definite) ,
‘ " (primafecie) ; , (definite character) |
PL =7} , P1
P2 , « -
v " (formd principles) : ,
®
”
, , ” " ”
. ¢
" ,See Hat’ s Pog<cript” ,supra, n. 6, the third sector.
(M See Robert Alexy, supra, n.7, the third section. : —Robert Alexy
24
, 2004 10
2001 5 , 251

125



2006 2

” @
?
) , (fit)
@
“ ‘ il
)"
3 “ ” ,
3
? , 113 kil
“
(certainty) (appropriaeness) ,
124 ;See Fernandb Atria, On Law and Legal Reasoning, Hart Publishing, 2002, pp. 89 - 94.
@ 55
@ : , 2002 6 37
@ Seelary Alexander & Ken Kress, supra, n.8, p. 745.
®, s

126

()

(judify)



®
t (
, 1889 “
Pamer) , (Pamer)
P1L , , P1 P2
" (formal principles) , “
” , , m
Pl @
? ’
, (Henkel)
“ ”
“’ ”
® :
, : (1), 2002 , 838
115N. Y. 506, 22 N. E 188(1889). (1899 115 506
, a1 ;0 1]
@ See Robert Alexy, supra, n.7, pS8.
, ( ) 2004 1
See Robert Alexy , supra, n. 7, pp57 - 58. : Riggsv. Pamer
supra, n.6, p262.
Henkel , Recht und Individulaitat , 1958, S 37. ®, 245
[ ] : , , 1995 3

1996

29

,188

" (Riggs V.

5 , 18

14

See Hat’ ' Pogsript”

127



2006 2

1 1 @ 1
” 1] ” @
(Earl) ,
l® L 1 1
( Pl) 1 1 1
(m) L 1 m m 1 1 “ K
13 ”
@ Se R Alexy, Zum Begiff des Rechtsprinzips, S 201. ™, 13
@ [ ] : . , 2002 12 , 215 216
® 115N. Y. 506, 22 N. E 188(1889). 1886 “ " (New York Mutud Life
Insurance Gonpany v. Armgtrong) ,117U.S 591 6 S . 877(1886) , ,
[ 1 : : , , 2000 9 , 23
Kenneth J. Vandevelde, Thinking Like aLawyer : An Introduction toLegal Reasoning , Wesview Press, 1996 p. 142. M
"I IN , , 2005 3 , 281

128



' ' @
(oefinitive rights) ; “ " (prima - facie rights) ; “
, , “ " (the law of
competing principles) : , PL P2 ,
, , “* ” (C) ,
‘ " (P ; C P1 : P2 :
“ " (PLPP)C
PL C Q, :C -Q
, c . (mRPRR)C ¢ " , C-Q
’ 1973 ‘ ” (Lebach Case)
Lebach 6 ,
b (EF) 1
, “ ” (resocidization) |,
2004 5
@ Robert Alexy , supra, n. 7, pp47 - 60. @,
BVefGE35, 202, Untel v. 5. 6. 1973. ( 1973 6 5 , B 202 )
See Robert Alexy, supra, n. 7, pp54 - 56. : , 2001 4 , 14

129



2006 2

1 (D 2 (1)
: 1(1)
“ " (tendon)
(
(P2PPYCL
"(C)
)
(F2)
(Qundgesetz 1949)
(1)
(Qundgesetz 1949)

! )
2(1) 5(1) (2)©
P1, P2 P1
, “ " (belancing)
") “ ", |
" (C1) :
. (PLPP)C2
,C2 (
, Cc2 _,Q
, Fl+R+F3+FH -0
(F4) (F3)
(F1)
; ,
1 (1)
5 . )

See Robert Alexy , supra, n. 7, pp. 100 - 101.

130



® 6 6

72

62
131



2006 2

,
: , 1986
, “ ” (Pl) “ ” (FQ)
, “ ‘ n (Cl)
, ) , (RPPYC1
" (C2) : : , (PLPP)C2

Abstract :As far as lega principles are concerned, it is more vital to explore their apllications in judicial
trials than to define them. In genera , there exist four situations in which lega principles are gpplied in judicial
practices. Frstly, the principle will act as the basis and guidance of the rule when a legal principle is in accord
with alega rule. Secondly, alegal principle will be applied for dealing with the legal loophole when a legd rule
ismissed. Thirdly, a legal principle will be used for making an exception of a legal rule when the principle
corflicts with the rule. Fnaly, the situation in which legal principles are corflicted is especially complicated .
These four situations may be structurally intercrossed and overlapping. And the first situation of the gpplication of
principles has been well known, but the other situations, especialy the third and fourth situations are in need of
more research . From the deep perspective of normative jurisprudentia methodology , this article attempts to
investigate the logica structure of the judicial gpplication of legal principles.
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