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Re-explanation about the Numerus Clausus Principle of Intellectual Property
Rights
Abstrgct: It is doubtful whether or not we should stick to the Numerus Clausus Principle
in the field of intellectual property law, the answer to this question determines whether a

judge can create a new right that have not been stipulated in the legislation based on

HEEE S b (1983-> , B, Bk, BRAiEAA, HRERA, FdhEko e
#, FEMRASEBGEERSHE. 18681821423, superchrisma@]63.com.
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discretion through explanation in a case. In terms of legislation many ambiguous
expressions are directly conflict with the Numerus Clausus Principle, while the judges’
wording changing from “rights” to “rights and interests”. Starting from the rationality of
legislation technology, the term “right” in the Numerus Clausus Principle is only the
absolute right, and “determine” includes the type and content of the right which is defined
by the statute law. The Numerus Clausus Principle excludes judges' discretion and the
possibility of "presumption of rights". What the judges protects in a case by the discretion
based on those ambiguous expressions is legal interests that not ascended as rights, and
only legal interests that not ascended as rights could be create through explanation. We
should revise those flexible expressions which conflict with the Numerus Clausus Principle
in the specific law that protecting intellectual property in the future. The Numerus Clausus
Principle requires judges to apply open concepts carefully when judging and reasoning,
and clarify the distinction between "rights" and "mterests".

Keyword: the Numerus Clausus Principle, Absolute Rights, Legal Interests, Right of

Discretion, Presumption of Rights
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Twofold Misreading: Rethinking the Particularity of Intellectual Property Right

Abstract: Ior a long time, there 1s a generally accepted concept in academic circles, that
intellectual property right has the particularity, so fhe general principles and rules of civil
law are not applicable to the problem of intellectual property right. This concept not only
hinders the understanding of the nature of intellectual property right, but also affects
directly the legislative, judicial and enforcement practice of intellectual property right. This
concept is based on two specicus foundations, which are, the misunderstanding on the
natural attributes of the object of intellectual property right, and the assumption that the
characteristics of the object of rights determine the characteristics of the right itself. This
article aims to illustrate the harm of this concept, to clarify the natural attributes of the

object of intellectual property right, and to argue why the characteristics of the object of

* PRRBERESFERRHE, E¥E L, Bmail: congxS@hotmail.com

4

right does not lead to the particularity of right itself, and fundamentally eliminate the myth
of concept, prove the private-right gene of intellectual property right and its belongingness
to civil law.

Keywords: intellectual property right; fundamental theory; particularity; fact-value

dichotomy
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FEESEHIE AR ET B EIRST operation of scientific and technological achievements, the promotion of the
Bt wpe : industrialization process of scienfific research achievements, and the effective
CLARTT Tl SRl 2 i R B TR e Bl e 1 2.k Tl A St g s s 5 R A+ implementation of the innovation-driven development strategy have become an important
BE, IYFNERERA R ARSI TAENYE RS TF, SE B 65 ; topic of increasing concern to scholars from ail walks of life. Intellectual property
- G940 AR TR, BT B 4 RS e E NN R R, I R | management is also an indispensable process for the transformation of scientific research
: PERLE S, TR SR R IE E AR, R SR R, 1) results into practical productivity. Therefore, exploring the development path of intellectual
. :
o SEPE ST I B R IR ER B S N RS H e R, AR RS S property rights plays an important role not only in the improvement of scientific research
BRI R E B NI S FE AT s B R, MR R AR RE B R R ;'; and innovation level in universities and research institutes, but also in promoting the
BRE, MUK TR R S e TR A e S A S R B, e T{E#E establishment of industry-university-research institutions. The development of the
SERFHLERIRI RS AR B R DL R R e i s By B g Hesh 1R . school-enterprise cooperation model and the prosperity of the regional economy have
SR TR MU, BEEE - greatly promoted.

Keywords: universities; intellectual property rights, operating paths

Research on the Operation Path of Intellectual Property Rights in Chinese
Universities
Yang Dengeai', Liu Chang?
(I.science and technology development, beijing, 100124  2.Beijing university of
technology,beijing, 100124)

Abstract:Under the new development sitnation and the background of "mass innovation,
entrepreneurship”, colleges and universities, as the core subject and main position of
science and technology innovation, how to strengthen the operation and management of
intelle;;tual property rights through the establishment of a sound and systematic intellectual

property operation model, and thus improve The efficiency of the transformation and

* AR DR R R R R R, LSRR R A R AT R, BB RO, .
" e D R SVEAER 2017 Bt & AR 4, WHAS T e AR '
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Abstract: The emergence of the written code is a mark of the maturity of the human

ROV RN SERR b, D93l B RN B

civilization, codification activities are humans for centuries in the pursuit of Aristotle

"good". Intellectual property part of the "Civil Code of the Russian Federation," adopted in

N
cfr\

2006, in terms of content, structure, technology, legislation clearly has the characteristics

%

and to become the world's procedure landmark achievements m the history of intellectual

property. A time when the activities of the Fifth Civil Code, the author recommends the full

use of this valuable asset to absorb its valuable achievements in IPR legislation, while

bypassing or improve its shortcomings point to promote the scientific and rational method

of Intellectual Property quickly and efficiently into the canon target smoothly.

VBRI, B

REEW: ST FERF R BAR, 4 T YA

Keywords: The civil code of Russian ,Codification, Intellectual property right, The Code

of Intellectual Property
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disputes arises in a significant way. The dispute itself also turned into complicity and

R FER I R R I = R specificality. Thus the cost of dispute also arises. For companies who are af a starting stage,

0% the value of IP cannot be assessed in a proper way which increases the difficulty of

(GEER AR GRYD $TEK D financing. Using the scarce cash flow in exchange of an uncertain litigation result is not

- : BE. SRR —MIFARE TE, BAEFYHALTHRMAFASMRTELY urgent enough. With the help of Third-party Funding, impecunious party will have the

power to claim the remedy and acquire a win-win between the right holder and funder

BN, RIMEM AR AR AR, WD SR — LI ER. =
SRR S MR, 0 LR A B S B S S U 7
ff{ﬁ%ﬁMﬁmﬁoﬁﬁﬁ,ﬁ@ﬂﬁ?ﬂ%ﬂﬁﬁmﬁﬁm,%ux%m%ﬂmﬁ%

while prevent infringement in the entire society and thus protect innovation. Meanwhile for

IP lawyers, Third-party Funding can hcib them build up their business and enhance their

OPERVAME P TR AR R R B S 0 P FE A L T 2 4 7

core competitiveness.

et T AR FAD Y B RIRF AR B Al (R HEE By R PR A AT 4 Keywords: Third-party Funding; [P Dispute Resolution; Legal Remedy
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Abstract: Third-party Funding is a litigation finance instrument to provide the cost of

litigation or arbitration to parties of the dispute. In the meantime, the funder will acquire

certain revenue from the recovery after a positive decision and arbitral award. Third-party

Funding originate from England and Australia and intend to help the parties who is not

capable of bearing the attorney fee and transfer of risk. In recent years, the amount of IP
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Research on the Issue of Proof in Intellectual Property Civil Litigation
Abstract: The problem of finding evidence in civil litigation of intellectual property
rights originates from the inherent intangibility, concealment, technjcality, easy loss and
easy modification of intellectual property rights. The core of the evidence system in the
litigation evidence rule lies in the burden of proof and the evidence collection system. The
burden of proof should be divided into the subjective burden of proof in the sense of the
conduct and the objective proof of responsibility in the sense of the result. The distribution

of objective burden of proof is based on the legal elements specification. The system of

12

proof in the civil litigation of intellectual property rights in China should adhere to the
principles of system statutory, court intervene, honesty and credit, fair and balance. In view
of the lack of unified intellectual property civil litigation evidence rules and the fact of
“fewer judges with more caées”, which we should actively adopt evidence preservation,
investigate and collect evidence measures under the existing legal framework; and make
full use of the evidence provision and factual representation system; and strengthen
lawyers to proof and collect evidence duties; and strictly observe the period of proof and
the system of evidence loss; and use and interpret the spoliation of evidence,
self-recognized and presumptive facts, effective judgments, arbitration, notarial documents
to determine the facts, etc. Such measures of exemption and mitigation rules of burden of
proof, that to improve the ability of the parties and their agents to produce evidence and the
effectiveness of evidence, as well as improve the prestige and efficiency of the court in the
collection of evidence. There is no room for the disclosure of evidence before the law is

amended by the evidence disclosure system between the parties.

13
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1b ‘objective existence. The object of rights is force the object of action (such as

ior, relationship, expression, personality) is not an interest in itself. The result

of he force acting on the object is the interest. The right is confirmed and

MEE: ERR, HERFRERL, FEa R s R Sk,
SRR GERUAF B H AR W AT A T CANIERD |, 2003 36 3 #1.28
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guaranteed by law; the object and the carrier of the right (tangible) is distinguished
AR A

Through the reconstruction of the above rights system, this paper concludes that the obj:

i . . . . .. . % T i A Tk S e 2 Ay 3T R T FIE B pl R T e
of intellectual property is to express this intangible object. The characteristic of intellectua (o BT R P LU T R D B R e )

BT, R TR I R R R A AL, P (R BT RED R R

property is the separability of object and carrier, and it is verified by analyzing the methoy

FEHHG . REEEEARE. sk R s i R A E. B SRSt

of analyzing the object of interest one by one. The theoretical system of civil law should;'b_e

huilg

B, S RE R RO SR, REE HES. SR FIAIS.

adjusted and changed with the increase of elements in the system.
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reasons. Effectiveness of guiding case is unclear, which cause binding is not strong

- J'ﬁ\ :
quantity and quality of guiding case is difficult to meet the demand of unified refer # A
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The skills of judges in case citing is not high to meet citing requirements. In order {
realize the proper value of the case gujdance system of intellectual property right, - A R S B AU RIS UUR AR RRTE, IR R HIH
should promote the substantive nature of intellectual property trial and strengthen'-_:th |
rationalization of judgment, Widen the way of case selection and improve the qualitg/.__‘o: .
cases, Clarify the judgment criteria of similar cases and improve the skills of judges in. I_ ﬁp}i?%%ﬂiﬂ?ﬂﬁl‘?iiﬁﬁ%&dﬂl{% PURHEIREIIEL, SRS AHP EHT/AER

S A S B o S P R e R 2
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citing,Clearly guide the status of "quasi-legal source” of cases and Improve t

effectiveness guarantee system.
Key Words: Intellectual Property Rights; Case Guidance System ; The Value of the Ca

Guidance System;  Guiding Case on IPR;  Judicial Citing; Operation Form
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he system of intellectual property protection is to protect intellectual property.

%ﬂl}qiﬁ #Rﬁﬁﬁﬁﬁ?ﬂ%ﬁﬂﬁ}ﬁﬁﬁ;ﬁ %E;‘% tures  in the Chinese system is that we have specific administration

——PUAT AL T 55 A3 BRI A0 £ : 0 ﬁrovide protection for intellectual property. At present, they play a

£ age . - cant role 11.1. facilitating our strategy, promoting our ability and increasing awareness of

(R T N BRI e KR BURE R 341 tﬁéiz roperty protection. Moreover, they are a sharp weapon in terms of their quick
TR UG B A R R RHATERG, T AR R AT B 15 53 B A VA powerful influence, simple procedures and low cost. However, because of
DRI IR R, I BT T e T AR AU BE | 38 7] 1 4 iﬁ'}tﬂ;f% 1;1-.:;'811168 and other respects between administration institutions and judicial
AP BB RS ER AR SR ERE T AT SR B AR, fﬁ%ﬂ%ﬁﬁﬁl%' 'h'éy give two complete different verdicts on the same case of infringement,
TERIBRRFREIAT RATRE BT AL S, B2 LT iE . s k. eI at) sly affect the authority of law and confuse people. Moreover, the final verdict
FRAARRRI BRI 28 o (B i T47 MG S ML U 2 0y ___Is_trétion institution is still subject to rules of judicial institutions. If they are ruled
2258, WA EEXN R —Ir ER S B EE TR RMAE, XL ﬁ%aﬁﬁ es iéﬁvalid, which dampen the enthusiasm of administration staff and affect their
ARG PR ERE IR, S B SR PERRR A EHE M FIRT, ?ﬁﬂj{_ : Moré'. and more cases show the importance of coordination between two
PR FSE NG W BE RS2 TN M &, HATET — B3 A VAR Eﬁij\%ﬁ ‘herefore, the author analyzed the conflicts and their reasons from a perspective
SR WA T AT BRSSP BUR M . 48 AT S RO A L Lth%{ﬂlzj‘é dministrative penalty and civil lawsuits and hope the advice in the article could be
FREIABRDL, (130T 2R ARP=AT B 5 B R TG 5 4y ’5“.[1/2 for the promotion and improvement of intellectual property protection.
ERRE IR 9, B DUTEURY b B B AT MR AT U S 0L & = v {5 i
REVER RERBFA SR, XTPIE 2 0] (v 5 B 20744 19 Jot BT B 4 g3
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h o;i':'Knﬂwledge Assets Property Rights from the Perspective of Economics
__._.are so much conflict of interest between the social public and the oblige in
mté:iiectuai property. To make an economic analysis to establish the rational
'té_.li_'.e;'ctual property can liberate the productive forces and arouse labor's
c;.].;_;éativity and promote the development of economy and social stability.

ﬁte_ ectual Property; knowledge Assets; Property Rights; Economics; Cost and
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On the Institutional Logic of New Media Integrity
Zhou Jing

Abstract : The system is the basis for the construction of new media integrity. It 1s

fundamental guarantee for maintaining the new inedia economic order, the internal déﬁj

for reducing the new media communication costs, and the inevitable choice for prolon:

the life cycle of the new media. Currently, there are serious lacks of honesty and credibilit
the new media in the fields of news, economics, interpersonal communicatio
intellectual property. The root causes lie in the incompleteness of formal systems such as
and the inflexibility of informal systems such as ethics. Therefore, a new media int
system should be established from the perspectives of improving the integrity of new
laws and regulations, perfecting the internal statutes of new media ethics, establi h

management mechanism for the integrity of new media, and strengthening the tec
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The development trend of international intellectual property rights and China_..
Countermeasures
Abstract: With the in-depth implementation of the intellectual property strategy and the r
progress of building intellectual property power, it has become a major issue for

participate in the construction of international intellectual property order. At the interna

level, the international intellectual property rights legislation in the post TRIPS era is diffi

the game is more complex, and the international intellectual property right presents somi
developments, which not only brings good opportunities for China to participate
construction of international intellectual property order, but also brings serious challe

Under the new domestic and international background, China should further strengt'h_é
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globalization of intellectual property law, formulaie the international

opeﬁy. strategy, construct the concept and discourse system of intellectual

eét_."th'e_-t domestic legislation, deal with the relations with various types of

tealize the interaction of multiple machine system.
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priﬁciple of IPR Exhaustion plays a big role between the belt and road
Sﬁpﬁorters of IPR Exhaustion based on the protection of the freedom of

mean to encourage more IPR cooperation. On the other side, no
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permission of IPR Exhaustion makes a new form of non-tariff barrier which will pré.
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trade between the belt and road countries and even in the international market. The:

taking IPR Exhaustion in patent area as an exampl

PR BT 2L B A TR A E B I

¢ means fo demonstrate the applicat

IPR in the belt and road initiative. To o — R AR B — i — BB LS T, SERE R R

be worth raising, Chinese Patent Law taking effeq

October 2009 has clearly SO T R AR R A, B BRI, RARES S ‘

%i‘ﬁéﬂﬂ*ﬁ%, Bl FRER & T2 Fr sk IR SR SE BB e Eh . BRE
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formulated extension of patent exhaustion, and has made pai

products (especially patent pharmaceuticals) parallel import Jegal. All these legis

changes alleviate the contradiction between amplification of private rights and public hea
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f international issues concerning intellectual property rights protection of

enterprises
Zhou Zhiwei, Yin Genggin

_ch’o..:ol of Jiangxi Agricultural University, Nanchang 330044, China; 2. Jiangxi
P ;zincial Public Security Department,Nanchang 338000,China)

't:':_présent,' under the impetus of the new wave of high technology revolution and
ny :bne road" mitiative, the global economic competition and industrial layout
dergoing structural changes deeply, the deepening of economic globalization,
opment of knowledge economy, enterprises going out to accelerate the pace of

JHEM (1985.) , B, WHLRMEEE A, REESETL, TRk S B
T BRI

34

35




B SR AR A R A 2018 SF A B iR RS AR 2018 FF &

increase more and more rely on innovation driven national comprehensive com % _-é ﬁ% i‘— '}"&:PE@ £ ﬁﬁ%ﬁlﬂﬁ%ﬁ{%ﬁj$ﬂj%j

: : | L | g
strength. But the "going out" enterprise how to adapt to the foreign intellectual . e

B AR S BRI RRIS S, MIER O | 4%
TR R IR T, AR IR ), S R R A
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environment and maintain its own interests is particularly important. The United

President Trump signed an executive memorandum at the White House in Augus{'--g
indicating the U. 8. trade representative Wright chize to the so-called "Chinese unfaﬁ___
practices” initiated the investigation, to ensure that U.S. intellectual property and techno

Frgg ez L EE RS

protection, has become a symbol of the focus of foreign developed countries to Chin = . e

g EEARAAL R
development of high-tech enterprises and to suppress the revolk. To this end, the issy :
intellectual property rights protection of foreign-related enterprises should be paid_
attention. This article will discuss the right to protect the rights of foreign intelle

property rights in China.

Keywords: Intellectual property rights; Foreign affairs; Enterprises; Safeguarding rights
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Abstract: Intellectual property rights are civil rights with regional characteristics and ar
usually protected only within the geographical scope of their authorization. However. w

the development of economic globalization, cross-border trade has also developed at a

speed, and foreign-related intellectual property issues have also arisen. On the website ¢

Peking University, the author searched for the 50th article of the Law of the People's

Republic of China on the Application of Foreign-related Civil Relations Law, and foun
a large number of trials in judicial practice directly applied Chinese law on the grounds
requested protection in China. Therefore, the author briefly analyzes the phenomenor_i‘i

paper, outlines the criteria for the identification of the protected land, and makes a bri

evaluation of the law.

Keywords: Foreign-related intellectual property rights; Tort liability; Legal applicatib_ﬁ

FE feiR F U FA A 2018 FF 4

R =R E R R ELE
iR
)
""" EATEN T, &

f R R B R AR T A SRR . & R AL
o U AT R R TIRAETR, AR, SA% TR TR

R EARAR B A ER, AR E I B 15
B, RSO R R T IR, SRR
SR HE. BCEDIA T

"ﬁﬁ#ﬂﬁ SEE A M G0

39




FE R ABGA SR R A 2018 54

HEE EMR AL A FUETS

BA ALK F g0

(BRRFES R
W OE: BN S ] LD TG R A B 5
wm%cﬂ%ﬂ@ﬂ@*ﬁJ%%mm%%ﬁ%%?@ﬂﬁmﬁ&i%\‘m%ﬁ
BT &AM % g, 2005 4, HEBEL ] (HERFRE) G, %E“200
ST R AR R SO KRS <2015 RIEA MK HIIN =Bl 5e o5
SR, &E (GHRrEiik) na < 2009 5. 2013 SEPRUUETT, R4 Hh £y
HOE U £ AR SR SRR i

SR T MR STk

Abstract: The evolution of intellectual property legislation in Vietnam is closely relate

Independent "Intellectual Property Code" in the "1995 Civil Code" ended the patt

fragmentary legislation on intellectual property rights in the country, and opened a high'
unified legislative model; in 2005, with the introduction of a special "Intellectual
Law", the number of "Intellectual Property Code" provisions in the country's "206
Code" significantly reduced; "Civil Code 2015" rules At the same time, the co
Intellectual Property Law has been revised twice in 2009 and 2013, and rel
implementation measures have been introduced for the application of the specific conte

Key words: Vietnam; Intellectual property rights; Legislative evolution
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ster to clear up all unused registered trademarks, and such system should be led

fhce with the help of third entities. Trademark office shall clear up and cancel
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s ex officio, and cooperate with third-party internet enterprises to create a

nused.registered trademarks. Third-party trademark transaction platform shall

olved in this system by promoting the transfer and license of unused trademarks, \

bfing unused registered trademarks back into active use.

rademark Exclusive Right; Trademark Preemptive Registration in Bad Faith;

. Trademark Administration
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Abstract: Due to the influence of trademark preemptive registration in bad faith, tra

right holders® neglect of trademark use, and the fact that trademark right holders w

actively cancel their registered trademark when they don't have plan to use certain reg

trademarks, there are a lot of unused registered trademarks in China, Unused reg-

trademark is a waste of limited trademark sources, which hinders entities that have int
to use certain registered trademarks to apply and use the trademarks. Therefore

necessary to clear up such unused registered trademarks, which would improve the.

Our recommendatio

registered trademarks and optimize the entire trademark market.
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Abstract: Nowadays, the rapid development of internet technology not only change g:ja-r‘ﬁikﬁm v, EEA LT R . ML 9T
& HE VS BRI AR AR . Ak, FE B IR E kbR IR
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but also mjects fresh vigor in the economic and social development. However, the inte___ :
industry in our country is disordered in competition for the lack of rules. This article pro
close understanding of the internet by analyzing the unfair acts of competition in order ¢
applied to the regulation of such acts in the internet industry.
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gic bout Business Marks and the Improved Paths about Our Business

Marks Law

g modern, individual and real trade symbols and signs to all strong modern

I 1 ual and collective, real and fictitious business marks. Business marks
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include three pairs of logic concepts, id est modern and traditional, individual and ol

real and fictitious business marks. Our law about business marks lay particulaf'-- 5

modern, individual and real business marks in principles, but ignore the protectiy KA

(TR I AR B, B

traditional, collective and fictitious business marks. So we shall revise guiding prin

about business marks law, enact a uniform business marks law, accompanied by : ﬂﬂﬁfﬂi&’ﬂl aywl vk s, PR R AR EIARY: 59 4556 3 AR HAE

regulations relevant to some business marks, and protect aforementioned all busineés,.-:m.;_{¥
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Key words: business marks; traditional names and symbols; local marks of md

product; indication of sources; domain name
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mise of Judicial Application of the Defense Right of the Trademark Prior
estigation on the subjective state of trademark registrants

eoistered trademark right infringement dispute judicature practice, it is

_c"ourt can apply section 3 of Article 59 of the Trademark Law properly or

e concerned realization of fair justice and legislation goal. Although this

Q_I-‘. he balance of right between the prior user of certain influence trademark

'ré_t'_a ptive registrant. But when plaintiff is a malicious registrant, defendant

='td't_ake a plea according to above term of the trademark law rather than be

:ﬂ__What’s more, plaintiff has no right to request defendant to add different

of the trademark prior use; preemptive registrant; unmalicious




P E AR A AR R A 2016 F 4

w6 iR A RUE S AT A 2018 5 4

BRI TR M

BirAFFEwE
Eé‘j{f%ﬁ'\ ﬁifu.(D i

CRE AL TR K 2 B )
e IR BE A R SR BT R IR bR AE, FOAR A R T 773
TR B T 4B, IE A A A SRATHXT. EHETEFH

K%m R SRR PR R I AR )

2 T T RR PR T — R S A AT A 2 I 2 T

?ﬂ%%ﬁ%%ﬁﬂMﬂﬂ&WWﬂﬁ”ﬁM“uTZV@ﬁQHﬁﬂJ 7
iR, H SRR 2, BRI LIRER, SRR <K
fﬁm,ﬁ%ﬁﬁ%%ﬁﬁ‘WE%%%E\%E%%WE,%%

SR 55 A B R 7 2 SN TR A AR BRI 2
B I R

FRHE (PR TR R AT RORTHR S0, R W URBERA O AT R0 T R bbb
AT A AT R R AT R |
SLAE. RRREETH, VRETTRENE, MOATERIRRAERD, 1R sk

Abstract: Trademark use and confusion possibility are two different criterion. The trad

use belongs to the behavior element, the confusion possibility belongs to the resul
_ _ ¢ current definitions of trademark equity include “customer relationship
There is no inclusive relationship between the two. In judging trademark infrin :

i : :i'o'n'él'l benefits to the company” or “additional value or benefits beyond
trademark use is the prerequisite . Only if the action of the mfringer belongs to the tr: :

rademark function” but they are all inaccurate. Trademark equity shall
use, can the act constitute trademark infringement. |

alue or interest which is inextricably attached to trademarks and the
e__1_1_t1_d'n of trademark equity shall be narrowed down. The definition of
v-shall be “expectable future economic benefits beyond the inherent

ds or services brought to the right owner which is attached to the

d. reflecting the functional value, inherent value and external
value of the trademark™.

rademark; Trademark Equity; Additional Value; Additional Benefits
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Abstract: Identification of traffic hijacking is justified or not should be detemjiﬁf C:.rp b B T RS, SR S TS

the basis of comprehensive consideration of various factors, benefit measureme

value comparison. Firstly, the "coming traffic" is the premise of traffic hijac

Secondly, objectively speaking, we should analyze whether the flow guiﬂ
behavior is unjustifiable. Finally, the paper makes a comprehensive evaluation o

‘ﬁﬁﬁﬁg&umyﬁ¢wmgﬁﬂw LA (52

legitimacy of the flow guidance behavior by investigating the value factors suc

protecting the real technological innovation, protecting the legitimate interes W AR R HER(E

consumers, and having a good competitive effect.

= _i"esponse to the development of the digital network technologies the
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US enacted the Digitai Mﬂiéﬁmum Copyright Act (DMCA) in 1998 to lim

liability of internet service providers (ISP) and balance the interests of related ;

DMCA established sefe habor regime to limit ISP liability, which was follow

legislations in many countries including China. The “Notice and takedown™ rule p]

the key role in the safe habor regime. According to this rule, if the right holg
misuses the takedown notice, he shall be labile for damages incurred to receiy .
takedown notice. The notice must includes a statement that the complaining p
AL S P S A
B R (3 A R R 5 R R AT A IR, ERE TS
I H’J%Fiﬁjli‘é??li ket b, BEEES BE G iR EREURALE,
r*i%a;?"*‘i*ﬁﬁj? Y 4, IR RLER R & SRt AL R g i

a good faith belief that use of the material in the manner complained of _.

authorized. DMCA alsc provides that  the notice sender knowingly mate

misrepresents shall be liable for the damages incurred by him. However, the Ac

clear with respect to whether “good faith belief” is subjective or objective

ambiguity causes great uncertainty of judicial application of liability regiin

5 BRI BRI

misuse of takedown notice. There is divergence among the US courts in term$

standard of “good faith belief”. The ninth circuit elaborated on this issue in L&

h the improvement of the operation technology level of e-commerce
Universal Music Corp. in 2015 which brought about much debate.

he continuous maturity and diversification of the operation mode, the

The notice sender liability regime in our country embodies in Article 24 of Reg_lil
' xisting safe harbor rules in dealing with the trademark infringement

on the Protection of the Right to Communicate Works to the Public over Inform

_ ommerce platform are highlighted. The subject scope of current safe
Networks. This Article provides the strict liability for misuse of takedown noti :

ibiguous, which fails to distinguish the E-commerce platforms of
strict liability is neither reasonable nor indispensable, It’s necessary for Chi '

ig modes. The identification standards of e-commerce platforms’
establish fault hability instead of strict liability. ;-

_ are insufficient, including the identification standards of "knowing",
Keywords: Notice-and-Takedown rule misuse of takedown nitice ~ strict liabi

asures” and "red flag rules". The way to perfect safe harbor rules

fault liability
«ing the subject scope under the new situation clearly, improving the

latform trademark infringement complaints mechanism, raising the

platform for the reasonable duty of care, and encouraging the
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E-commetce  platform to establish preventive filtration system together v

trademark holder.

Key words: E-commerce platform; trademark infringement; safe harbor rule-
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";_idiferse effects” clause in item 1th of article 10th (8) of the frademark

the pubﬁb interest of society and is the guardian of public order or good

shows that the "adverse effect" clause lacks the unified reference
protection law benefits offside to the private benefit in the judicial
ablish the "adverse impact" clause to protect public interest rather

erests and classify whether the trademark has adverse effects of the

type of manner, clear "other adverse effects” of the application of

1 order to promote the registration of trademarks and protection
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1 g . ides additional protection in principle. The rationality is that
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1t10n Law will conflict with Copyright Law, because the difference

7 g Léw and Unfair Competition Law in the object of rights and the
YAREIA of

By A ; f - i I protection of Unfair Competition Law can
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SRR B2 BNER MR ES %S, i

Hi E’J%ZTK@EWEE{ H 7 e scope of protection of Copyright Law, and has a greater scope of
R EE, AT

i ific rules of C ight Law useless and
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c . N i . The solution is to
Tr i ation of the legislative purpose of Copyright Law. The s

' :pyr'i:ght Law in online game cases, such as the dichotomy of idea and
A, ri
WP IESTEREY IR D G (BRI
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of works, and the rights of network broadcasting, instead of

th general term of  Unfair Competition Law.

SN A

other people's game screens, the courts held that Copyright Law and Anti-
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nterests, this paper concludes that acts contrary to the Internet

sed - on reality. Facts belittle goodwill, improperly imitate

menfé.; hinder others' normal competition, viclate specific contractual
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collateral obligations, infringe on consumers'freedom of choice,

rs, illegal acts and hinder the overall development of the industry
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Abstract: The general provisions of the Anti-Unfair Competition Law are too: abstr

and generalized to fairly solve the endless legal acts in the field of the Inter net

the newly revised "Internet Clauses" are not suitable to be widely applied to z_i_d

Internet unfair competition because of their lack of perimeter. Typical method

best choice to break the chaos of disorderly competition on the Internet, whic

largely prevent the risk of abuse of general terms, but also to judicial discrets

future types of collation and regulation play a positive role. On the basis of’j

cases, after studying the specific considerations of competition, subjective:

business ethics and damage consequences in judicial practice, from three persp
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Abstract: Conflicts and disputes arise frequently after the combination of different
commercial marks or labour with commercial marks, however, China’s current legal
rules fail to provide effective guidance, so that in the judicial practice the plights of

application of law have appeared, such as the case of package and decoration between

GPHL and JDB corp.The existing protective paths tend to the one-sided protection of
the rights and interests of a particular subject resulting in imbalances of interest or |
share the rights and interests of commercial marks by the parties would not conducive
to its subsequent dynamic transfer. To solve these problem, under the background of

compiling the Civil Code, it is essential to introduce the accession rules which usually

g;sad in the traditional tangible property law into the intellectual property law through
he referential norm under the linked medel between the Civil Code and the
. lectual property law. Following the arbitrary norms that the parties’ agreements
aré pricritized, mainly basing on the transformation test and partially basing on the
disparity-of-value test to decide whether the accession things have been formed, then
. the party who makes a greater contribution owns the exclusive rights of the

-commercial marks, and the party shail make up for the other party's correspending

“Keywords:accession rules;commercial marks;package and decoration;balance of
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Abstract: The definition of relevant public is an important proposition in trademark
infringement judgment. It should be analyzed in specific cases. The definition of
relevant public scope should be refered to the nature and characteristics of goods and
services marked by trademarks. To mspect the nature of goods and services, we
should focus on the categories of goods and services and determine the scope of
consumers and operators according to the specific categories. To investigate the
coverage of goods and services, we need to-examine the area and scope of publicity,
and comprehensively analyze the scope of relevant public. Finally, it is necessary to
make a comprehensive analysis of the above factors to determine the scope of the
relevant public.

Key words: relevant public; trademark infringement; factors of definition
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Abstract: The fourth revision of China's Trademark Law has been launched and is
being discussed hotly. The issue of well-known trademark protection is an important
issue in this revision. There are still many problems and misunderstandings in China's

well-known trademark protection system in the provisions of the law, judicial

of solid theoretical explanation and the unclear system design. In the context of

TEEER. AEE (1991 , &, W TRELA. PEBIRAS 2017 FELA L.
AR AR R A L, IR AT RN
BEEMEE: Bif: 18813147250; HEFH: 584471314@qq.com.

63

interpretation and practical application. The arguments and doubts stem from the lack
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today's brand economy and consumer society, the use of interdiscipiinary. an

branding can bring new ideas to its research. With the development of
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consumption upgrades, the intangible spirit, value and cultural connet =
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trademarks become more and miore important, which means that these Syt (k= MEIEREE v
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values or brand values have independent meanings, which can be extend,

: Tk SRS RLER, MR QQ T B
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essentially the protection of the interests of brand extension, and it is: al
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protection of consumer symbol recognition benefits. At the normative desig

the recognition of well-known trademarks can trv to use the evaluation o
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equity as an important consideration. The cross-class protection scope of well
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trademarks can be qualitatively defined through the brand management field-,‘-
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be defined through brand quantitative research methods, such as simulated

method, aided recall method and experimental method.

Keywords: Well-known Trademarks; Cross-class Protection; Trademark

salience is the core element in the substantive examination of
Brand Theory; Revision of China’s Trademark Law -

new. non-traditional trademark after the revision of the Trademark
istinctiveness of the trademark is a lack of legislation. The case of
: for the sound trademark. The significance of the proposed
ons. Sound trademarks are as inherently distinctive and distinctive

demarks. The sound of the application for registration as a trademark

intrinsically lost due to simplicity and over-commonity, and the

ment should not be used as a condition. Join the sound mark review
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requirements. General and functional sounds should be considered to be distinctive

and allowed to be registered as trademarks after achieving the second meaning, After

analyzing the review issues, it is proposed that China’s voice trademark registration
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review should be more specific and inherently more specific.

Key words: Sound mark; Case of Tencent QQ’s sound trademark; Distinctiveness;

Registration review criteria

Abstraet: The protection of geographical indications (Gls) concerns not only the sign -
from the point of view of communicative logic, but also the specificity of the

“underlying product with the sign as a proxy. The choice of models affects GI

protection from the aspects of ideology and rules. Trade mark law based on consumer
otection focusing on the sign in its communicative content is not suitable to protect

Gls in dimensions of theory, ideology and rules. Although signs meeting the definition

of GIs can be protected as Gl-certification or GiI-collective marks in China, the system

still does not recognise the status of Gls as a separate type of intellectual property,

nstraining GI protection within the framework of trade mark law, which is not

coherent with the theoretical rationales of GI protection.

Key words: geographical indication model of protection trade mark law
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{erprise name and trademark, the author thinks that the key of the solution lies in

precisely the legal position of the enterprise’s name right, so as to clarify the priority
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gvel of its attribution. Through the analysis of the guidance cases to analyze the

(17 PRS2 e dicial decisions on the protection of the inheritance of "old", the author found that

- the legal positioning of the enterprise name right should still return to the personality
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, . ights, the legal positioning of intellectual property rights is difficult to provide
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heoretical support for the problems of judicial practice. Enterprise name right in

~mature should belong to the trade names right, the legal position is the personality
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BERA ight, it is part of the trade names as the other part is type size. "Type size" part in the
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Rl nterprise names and individual partnership, industrial and commercial enterprises of
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Inheritance
The Legal Orientation of Enterprise's Name Right .

--Also On the Protection of the Inheritance of "Old Brand"

CHEN Zhi-ying, HUANG Zi-mei

(Yangzhou University Law Schoo] | Yangzhou 225127, China)

Abstract:"0ld Brand" frequently being suffered in the international, also often by the

trademark malicious registration infringement in the domestic Through the research
o C

in the domestic, it is found that many exist in the conflict between the right of
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Analysis of the Reasonable Limits of Enterprise Name Rights and

Registered Trademark Rights From the perspective of judicial practice
Abstract: Although the authority and the nature are different, the functional roles are
‘the same or similar, which leads to the ‘competition’ of enterprise name rights and
registered trademark rights in commercial activities and led to many trademark
infringement lawsuits and unfair competition lawsuits. The division of the boundaries
of the rights involved is the premise of the court’s decision, but It is not ¢lear but
ambiguous. Practitioners and theorists have been many attempts to find the Boundary
of right, but they are still controversial. Although it is not possible to clearly define

the reasonable boundaries between the right of the company name and the trademark,

it is more helpful to judge whether it constitutes infringement or reasonable use by

examining relevant factors.
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On judicial application of the principle article in anti-unfair competition law
from the perspective of the typology
Abstract: The concept, essence, function and status of the principle article have
received a great deal of attention by the scholars. This is mainly from the perspective

of rules. However, its judicial application and methodology is short of scholars’

attention. As we know, the principle article is an open conception and has contextual

sensitivity. Therefore, as far as the principle article is concerned, it is more vital to
explore its judicial application than to define it. What’s more, the research of the
principle article should enter into judicial, which is based on judicial adjudication and
from the perspective of typology and jurisprudential methodology. Only this can the
discretion be regulated when apply the principle article, thus maintain the stability and

predictability of law.
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A contract dispute er a tort dispuée? Comment ¢ Guangzhou

Pharmaceuticals Corperation V.S, JDB Coempany for infringement on

trademark “WONG LO KATY

Zhouxiang  Wangtao

- Abstract: In the ctrcumstances a trademark lcensing agreement has been ruled

valid by an effective arbitral decision, the prior trademark use based on the

|
|
|
|
|
aforesaid licensing agreement, before the arbitral decision takes effect, should lack ‘
|

gal basis. However, after all, such an act is different from using registered trademark

‘without any authorization from registrant. The former should be a contract dispute, 1

‘while the latter a tort dispute. The two supplementary agreements to license using

-_;ét:rademark “WONG LO KAT”, concluded between Guangzhou Pharmaceuticals

:'_Corporation and HK HONGDAO Group, has been ruled by authorities as mnvalid, due

to existing bribery in the course of concluding the agreements by representatives on

‘behalf of each party. The invalidation of agreements has led to use of “WONG LO

KAT” (from 2 May 2010 to 19 May 2012) by JDB Company (a subordinate of

f__HK HONGDAO Group) lacking legal basis. That said, DB Company’s use “WONG

LO KAT” in the period should not be determined as infringement on trademark right

0f “WONG LO KAT”. The grounds based on which the arbitration institute found the

_it:Wo supplementary agreements invalid are “two sides have conspired maliciously to

“damage the State’s interest”. Thus, in accordance with Article 50 of China Contract

Eaw, the benefits obtained from using of trademark “WONG LO KAT” in the period,

-and the licensing rtoyalties received by Guangzhou Pharmaceuticals Corporation
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should be returned over to the State rather than as the so-called damages claimed by : _‘T?%%ﬂ% = !E”"}:ﬁ*\{ %"}‘ ﬁ@ *’%ﬁ{%%ﬂ
Guangzhou Pharmaceuticals Corporation from JDB Company. Besides, since both : &7

Guangzhou Pharmaceuticals Corporation and HK HONGDAG Group should bear | (EARBOEIE R RUF B 2017 ZH 0T 50E)

liabilities for the ivalidation of the two supplementary agreements, and the HE. ﬂéj’ﬂ*‘ﬁﬁﬂkﬁ‘%, AR AT R i S S 2 AR E — BRI EE

invalidation of the two agreements also has caused damage to Guangzhou .. Z, BENOERIRGETRBU TR SFE£EENECRAMNER XA, MIEE

Pharmaceuticals Corporation and HK HONGDAQO Group’s subordinate company 1i.e. . FH SR TEAEEHEZHMNEERA, FERAERFIFHELIEE, B ‘
JDB Company, the two parties should bear their respective liabilities. Therefore, it AEHIEE RIVEEAR IR AR EAR AT RS ELE RN ER T, B0 I
worth discussing for the first-instance judgment rendered by Guangdong High Court Rl FAEEEFAHERBEIER, 258 F 0 O AFEF HEERRAGER

regarding Guangzhou Pharmaceuticals Corporation V.S. JDR Company for | BEXM, HEZEEEEMEHETRENGHEAESS

infringement on trademark “WONG L.O KAT”. 9’6@@] FIRARR 5% BfXHR LR EeER

Key words: Trademark Licensing; Trademark “WONG LO KAT”; Contract

. Abstract: As a kind of commercial symbol, the essence of trademark is the stable
Invalidation; Contract Dispute; Tort Dispute "

and consistent meaning relationship between trademark mark and goodwill. The third

person squatting trademark common name destroys the meaning relationship between

common name and the goodwill of a specific operator. It is not the meaning

elationship between the original trademark and the goodwill of the specific operator.

Therefore, it is not the approximate trademark of the original trademark. The
squatting is not to infringe the trademark right of the original trademark. The
trademark is commonly used as the prior use of the trademark by the specific operator.

The common name is given to the operator in accordance with the manufacturer's

incentive theory. The operator's own use is not a necessary condition for obtaining the

trademark interest. Therefore, the operator has the legitimacy of the civil rights and

interests of the trademark. .
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~Abstract: Although two supplementary agreement of licensing “Jiaduobao”
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Company of Hong Kong Hongtac Group to continue to use "Wanglaoji” trademark Arbitration Commission is questionable.

after May 2010 drawn and signed by Guangzhou Pharmaceutical Group and Hong Keywords: Trademark license: Invalid contract; "Wang Lac Ji* trademark; Handling ‘
Kong Hongtao Group are affirmed as invalid after an effective arbitration, and the of invalid contracts

invalid trademark licensing use contract is not legally binding from the beginning,

however, behavior of using a registered trademark of others on the basis of the

"licensing contract” without legally binding and behavior of using a registered

trademark of others "without permission" are two kinds of behaviour with completely :
different nature, the behaviour of “Jiaduobao™ Company using "Wanglaoji" trademark

from May 2nd, 2010 to May 19th, 2012 can not be determined as infringement

because of the above two supplementary agreement are affirmed as invalid after an
effective arbitration. Since the described supplementary agreement are affirmed as
invalid based on " malicious colusion of harming national interest by both sides,"

therefore, the so called " trademark infringement " generated by the act that

“Jiaduobao” Company using "Wanglaoji" trademark from May 2nd, 2010 to May
19th, 2012 should be handled in accordance with the relevant provisions of the invalid

contract. According to the provisions of article 59 of "Contract Law", the property of

two sides- interests of “Jiaduobao” company gained from the use of "Wanglaoji"

trademark and trademark licensing fee charged by the Guangzhou Pharmaceutical

Group should be reverted into the state, rather than the so-called damage claimed by

Guangzhou Pharmaceutical Group to “Jiaduobao” company. Additionally, the

arbitration of affirming the invalidation of two supplementary agreement about

licensing “Jiaduobao™ Company of Hong Kong Hongtao Group to continue to use
"Wanglaoji" trademark after May 2010 between Guangzhou Pharmaceutical Group

and Hong Kong Hongtao Group made by China International Economic and Trade
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Research on the regulation of trademark registration and hoarding in China
Abstract: At the second meeting of BRS, China's trademark 50 people on June 28,
2018, many experts believed that the fourth amendment to the trademark law was

-imperative. They put forward their own opinions and Suggestions regarding the

_}_fevision, and continued to strengthen the protection of the entire trademark chain.

Among them, the current issue of false registration and trademark hoarding became

f'__’ihe focus of discussion, and the fourth amendment of the trademark law urgently

needed to solve these increasingly prominent problems. Therefore, this paper will

nalyze the malicious registration and hoarding of trademarks, and put forward

uggestions on legal regulation, hoping to provide some perfect Suggestions for the

:-__Ourth amendment of trademark law.
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- Legal Challenges on the Cross-categery Confusion of Packaging Decoration with

Certain Influence

Abstract: China’s latest revision of anti-unfair competitipon law deletes the

~stipulation of counterfeiting a registered trademark of another person, modifies the

statement of @ unique name, package, or decoration similar to that of another’s

famous commoditiy, which further clears anti-unfair competition law’s independent

sstatus in the IP law. In this article, the author analyzes the packaging decoration

right’s distinction with other intellectual property rights, the overlapping relationship

‘with trademark right and the scope of proction, and attepmts to clairfy the difference

between anti-unfair competitipon law and trademark law from the perspective of

Jurisprudence and legislative goal. Under these disscusion, for the business behavior
-of packaging decoration’s croess-category confusion, the author raises up two leagal
questions and provides with relevant suggestions.

‘Keywords: packaging-decoration right; trademark right; corss-category confusion;
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The consideration and improvement of the right of integrity

ST AR, WA, B8 Fi

_Abstract: After judgements research, it is found that similar cases concerning the

f:right of integrity are resulted in diverse judgments because judges have different

‘standards. The rules on the right of integrity need to be refined after reflection. The
‘author's reputation should be part of personality rights, instead of the spiritual
terests of copyright. The value of the right system is to ensure the identity of works,
hich means the consistency between the integrity of expressed information and
xpressed thoughts. The right of alternation should be cancelled and the concept of
1sunderstanding should be part of the right of integrity. The changes inside and
utside the text are infringement. The infringement judgement standard should be
based on the work rather than the author's reputation, which should be judged by the

public.
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On the necessity of copyrightization of enterprise standards
Wang Xinhua Wan Yu Long
‘Abstract]: According to the provisions of China's Copyright Law, enterprise

:Standards should be copyrighted if they meet the requirements of works. The

copyright of enterprise standards is determined by the development environment and
demand of standardization at home and abroad. Implementing copyright of enterprise
andards can improve the independent innovation ability of Chinese enterprises,

strengthen international standardization cooperation with foreign countries, promote

the development of Chinese market independent standards to international standards,
and promote the construction of China's standardization system.
Key words: standard copyright; enterprise standards; international standards; market

players.

FEEAA (1960-), B, BHECMAFEDNEE R, M-ESE, TEHT A
PR A4 1 EH (TIF mEA 330013, 2280947218@qq.com). JEH# (1991-) 5,
NILEATERM 4T, R, EEFRTAERSEE G5 8N 3410000,

91




“F-#FWFF'JR% 2B A 2018 AR ¥ B drin A H R 4 2018 54

i Eﬁ‘f}ﬁtﬁj%{lﬁ %}z EI;J v ESRRA 5 {Eﬁ /ﬁi_l&. %Fhe traditional copyright protection system is facing new challenges. In 2012, the State

I : Copyright Bureau launched the third revision of the copyright law. In June 2014, the

(bR B 2R i) . Iégal office of the State Council published the copyright law (the revised draft was

WEL. W CGEERER) [ 1990 4E4T45. 1991 4F 6 J3 1 ASEHLIk, 557 2001 sent to the manuscript) and sought public opinion through the network. In the past
S —RAZIEFD 2010 58 — RIS IE . E O BB AR GAMEIEm S E N,  four years, this revised bill has not yet been passed to the national legislature for
EERUEG RIS E RSk . 2012 SEESENEET BEREY deliberation and approval. In this paper, the existing law and the revised draft on the
BITWASIETAE, 2014 4 6 BESEERIH AN T (CEERE (BITERLEHE 'audio-visual works copyright” standard existing problems, and put forward the
Ry, HET LB AT R 2 2 REE W, PY4ESRIAMEIT B & Y A 55T ' corresponding amendment suggestions: (lj Retain the concept of "audio-visual
SN T, EFEASIURS, ERCRITERIE . & CRITE works" proposed by the 14 draft law, delete "and the method of making films similar
DL R BT S S ST B BRI TR AR (G ) B, SR e R, o the production of works" interpretation; (2) Retain the 01/10 method of

(1) {25 14 ¥R % A<M IT/E RS, WER“LL R Sl Ve B a5 f] audio-visual works about the provisions of the ownership of the right to work. Based
TERPE 7B s (2) 1RET 01/10 0T 5 2 AR AR IR . SETF 3007 : :"-.on audio-visual works including films, videos, TV dramas, Internet plays, Anime
VERALEE RS B TR . AR, PR, ZhEGT. L EH AR, @iy - Games, and variety shows, it 1s suggested that the current statutory "producer"
W ELAT 5 bl B BRI AR T i e £ S, (3) A58 01/10 Sh3EFH0, ~appellation be expanded into the concept of "producer"; (3) Retain the "right of
W7 BT (4D ARER 01/10 396 W04 5 A0S IR BT . H 2k . projection” on audio-visual works by 01/10, and (4) Retain the 01/10 act on
ORI T S SR, LSS R B T B 4 A A R B .. - audio-visual works The right of "the right of filming". However, it is suggested that

KR ZE SR s (5) DLBSBATEUE 01/10 Ve 52 () 3B (14 SEELZ RO ) he title of "right of filming" be revised as "right of production" to adapt to the right

TS0 B RO A KA T /LT -::_demand of audio-visual works produced by electronic computer; (5) The "right to

%@ﬁ: %HE*R%& ’?ﬂluﬁ’flﬁrﬁj %IJ{/E% /H%?%*ﬂ ’ﬁ,%yfﬁb‘{ _-:._bTOHdCHSt" ("I’ight to play" in the 14 draf[) and the two I'ightS of "the I'lght of

. communication of information network”, set by the "right of communication", are

Abstract: Since the copyright law was promulgated in 1990 and implemented in June eplaced by the term "right of communication”.

1, 1991, it has undergone the first amendment in 2001 and the second amendment in Keywords:  copyright law, audio-visual works, producer's right to propagate,

. . . . . .. . ;.:s i
2010. With the continuous innovation and wide application of mass media technology,  suggestions for amendment

WEZ BRI B8, 2098, b e, bk JbRWEE X i T3 4 5, dR%: 100088;
BEFREE: 13901212368; HI-FHIFA: zhaoyuzhong@bfa.edu.cn
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On the independent regulation of copyright law to plagiarism

Wang Guozhu *
(Law School of Jilin University, Changchun, Jilin)
Abstract: Plagiarism is the act of taking others' works as their own works to publish,

copy and transmit. Plagiarism tort has a character of complex , but the core meaning

of "taking others' works as their own works" integrates plagiarism into a whole

chavior. Copyright Law can regulate plagiarism independently. Plagiarism has the
nature of "intentional". The "intentional" of plagiarism is not affected by the

quality” and "quantity” of the work. The degree of intentional of plagiarism is higher

than the general intentional infringement. The tort under the control of intentional has

C R BB T, M R T AU s S WG T A, R
it ﬁii—%)ﬁﬁ AT RAEATHFRFEARES—RTE A ER%Ra. S~
AR RS E AR WIFTY  (1SBFX143) [ R .
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a higher degree of damage on copyright and causing fraud to the audience of works. {{Emﬁ El] ?@ﬁﬁj éi‘% * %Ej E%E %%:E% =

Therefore, punitive damages should be taken to deal with piagiarisrn. Independen{ : Té‘]."ﬁ":. o
(R REAE R R A, LS
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regulation of plagiarism is conducive to truly reflect the tort form in practice, ﬁﬁ}y._
respond to the obligee's d.emands, clarify the behavior characteristics of plagiarism,
improve the operation effect of the relief mechanism, but also conducive to punishing
and preventing plagiarism. China's future Copyright Law should set up special
provisions on the meaning of "plagiarism" and the application of punitive damages.

Key words: plagiarism; copyright law; independent regulation; intentional tort;

punitive damages.
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Abstract : There are three approaches to the legislation of right to integrity of authors
in different jurisdictions, subjective standard, objective standard and mix standard. |
The Chinese Copyright Law provides that the author has the right to protect one's
work against distortion and mutilation, In legal practice, in terms of the examination _

of infringement of right to integrity, some courts adopt the subjective standard, and

others adopt the objective standard. This paper proposes that we should distinguish

different ways of using the works. On one hand, for disputes about reproduction of _'

works, courts should examine whether the idea that the author expresses is damaged

by the alleging distortion or mutilation; on the other hands, for disputes about

derivation of works, courts should examine whether the reputation of authors is

damaged and in such case the freedom of creation of the author of derivative works

YRR, AR EBOE KSR BRI EEE . giantao@cupl.edu.cn
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% {,E U]?j_ ):‘z *}2 é@ %ﬁﬁ { 9~ Ei% 25 _ infringement determination, we should pay more attention to the double meanings of

I ‘ “similarity in the source-relations fact and infringement value judgment and also to the

(AR K22l I St s BB 9F 51 ' ‘distinction between probative similarity and substantial similarity. In methods and
T JML R DL SR R ACKEAE Jo 3 A0 BT 200 4 IR EAT ) B 27 steps to identify the infringement of adaptation right, the new three-step method of
FHE, AU B E T 2 R s B R v R T2 S L T | “source identificaiion of fact - interlayer analysis - infringement value judgment” is
AT 22 (R R B A B, IR TUZ E. SIEEN, Aba . one theoretical method and positive guiding function to solve the problem of
PR YA BB 4 0T R 42 B2 (A v B L5 P P L 25 (T 7 B B A B s,  adaptation infringement.

P T R AR AT 2 (4 AT . T 3 12 T 7 2 4, e 4 R v Key words: adaptation right; behavior: works: general expression; similarity

Y, SEEATEESIRL. R ATAL. I BRI 2 A D AR S0 2 1 I P 473K

Rk, HREEE A AL R AT R . (PR A (A S A B 10, B

VE T S H 7 3 AURURIV R R 4 67 o L 26T B ) R B

VIR

SR BB BECR SRR RURIR ARER TR

Protection Scope and Infringement Determination of Adaptation Right:

One Application Interpretation in Dualistic-Systems Explanation Method
LiYang

Abstract: Adaptation right is an important cconomic right of copyright. In
understanding and defining the protection scope of adaptation right, it is necessary to
build one “ behavior - works ” dualistic-systems explanation method. It not only
constitutes the dual cognitive system for protection scope of adaptation right, but also
is very important mutual recognition factor to the infringement determination. From

the perspective of works, the requirements of adaptation behavior include the creative

alteration and appropriation the basic expression of prior works. In the basic rules of
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FORRT . WE(ES: SORRRE; FHEBURR: TR SL T, S35
Copyright Restriction of Abstract from the Perspective of Literature

Retrieval Modernization

Abstract: Abstract copyright should be limited on the basis of it’s literature retrieval
. function. Statutory license on reprint and excerpt by the press according to article 33
-~ of China's copyright law can’t be applied in the network environment. As a result,
iterature databases face copyright infringement risks which affect the development of
iterature retrieval service. In order to promote the implementation of the basic
. functions of abstract, the Berne convention and quite a few extraterritorial legislations
~ expressly state that using the abstract constitutes fair use. It’s necessary for us to learn

. from their good experience. At present, fair quotation rules of China's copyright law

WiEE, 5, MEWEBILKERBELFR. 8l#E, T RAR B,
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can be explained and eXpandéd to deal with using abstract. So it's necessary to resolve | {%Qﬁﬁdgﬁk ﬁﬁﬁk%%ﬁ}f RN );E {%TF Elj 2

- . . . ' N . * - 5 A ¥
the conflict between fair quotation rules and statutory license on reprint and excerpt. LA ¥ 2

- - o snk = B Rane T A
by the press. At the third amendment on China’s copyright law, it is necessary to SR ERdE: FHEBIE: 2, FHMBAFELE, RLRAL)

suggest removing the restrictive condition “reference in the works”, to Introduce the - WE FATICRARNN A, SR EAR RN RIP AR A NS, [

gencral terms of fair wse, to allow copyright owners replace fair quotation rules with Ot L 85 AR M ARV SRR 5 S 2 AR B S A B A
cetified licensing scheme 1o promote cooperation between copyright owners and HEABE IR L ST P 37 B2 P P R 5 B A s B, 2
lterature service providers. RERIEIIANT, 1825515501 2R BRI B I3 L A
Key words: Absiract; Literature Search; Copyright restriction;  Statutory License on RE EEBTARA SRR 5 M SRR 0 AR SR RS AT ST 72 T
Reprint and Excerpl by the Press: Fair Quotation TRAESE TSRO, 35 EA DRI T 4, i
| SMEGESCL SR SR AP SR, B T RS0 (L R B 5 T
GRBLR, —RTAER. B SRS E 2 MR, — AT A
BIRR, BRI NSRS SRR, 57 NS I0E B,
BERAES, BRI R R B A EEENE AT ERE R, T
SRRSO SRS E S, AL BRI AR AT B A bk S
b R T O 7 15 AL R BN 2 {8 BT R 5 S 2 A
AT, U TN E 2 A B0 2R R, B ATR Risk H f (
LGSR RIRPRUEE LR S R

BSTRACT: In the era of rapid economic development, the protection of
aditional cultural and artistic achievements is not only of cultural value, but also of
gnificant economic value. This paper based on the comparison of traditional culture

nd art achjevements and non-material cultural heritage , intellectual property rights

f the related concepts such as the analysis and the use of intellectual property law

M, TFBBEAEEAR, BRI, L, TR
MR, FRBHOHAER, TLWRE.
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difficulties, put forward the problems facing today's traditional culture and art —— T SO AGIEIA R B L S A UL E %

L - _ _ - 64 33 .
system to protect the traditional culture and art achievements of the analysis of the 1% ;HQ%%EE%E»E H@@

achievements. And the development status quo of Shandong Weifang kite and Zhenhu ' R

i Suzhou embroidery itellectual property rights protection model for empirical | -

study analyzes the realistic problems in the traditional handicraft industry faces, R SRR AR R 7 A B4R S s UM A (R ITe A (LI

provides the reference for other traditional art achievements. Through introducing the B, BTICEERD, BHRENHT KT GERIZ) 5 10 5% 17 Tl
traditional culfure and art achievements protection legislation abroad, puts forward the | | O FARACR] ™, 2R 2 P 2 P R AR AR S M IR . FEIE AR R R 45
protection of traditional culture and art of the new idea and legislative model, one is BROLILS WCT HYZRE, sl AR A Bl i 77 20 PRI R 5 R 5 iR 5
the balance the relations between and among inheritance, spread and innovation, on _ DA SR EAB BRI E (BRI RSB0 S (RT3 E 80 IR
the one hand, by building a separate legislation system, and even the introduction of R fEERER, JHS WCT #8, BirEIE XS, ROHRREFFRIEL
public power to protect the inheritance of traditional culture and art, to protect the S AR, B PR ETARATT RN, BRARYE S B R
diversity of human culture, ecological protection, prevent the loss of national culture; IR SR PR AT, R AR B R R R A ZESRE L BA ) S AR AL

On the other hand, we need to build a fully open authorization model to promote the HKAS B 25 (e RSO FAAT A, PR AR B A P S0 Ml R A B R

prosperity of the related industries of folk literature and art, and promote the national ?’é?f“ R IR VERT AR SRE AT

culture in the dissemination and interpretation of business practices. At the same time .. :_'%@ﬁ‘ FARBGE; “HABBRP: THNEHER; BT miesil SR MRS E

but also encourage innovation, use of modern high-tech means and idea of traditional :_-%ﬂ; i Ar A A

culture and art, contemporary culture innovation more perfect traditional culture and
On the Application, Expansion and Elimination of "Other Rights”

art achievements, in legal system of intellectual property protection.

——Study on the Legal Attribute of Electronic Document Transmission and the

KEY WORDS:  Achievemnents Of Traditional Culture And Art,Intellectual Property
Reflections on the Empowerment of Copyright Amendment Law

System, Heredity and Protection . :
Abstract: The application of non interactive network communication technology
which produced simultanecously with interactive network communication
technology(this article is called Internet Live, electronic document delivery),and the

pplication and expansion of "other rights" stipulated in Article 10 (17) of the

_:_00pyright Law in a short period of time, are the common embarrassment of
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information network communication right and the "other rights”. The dilemma of the
theory and judicial practice in China under the non-interactive Communication Mode -
and the application of "other rights” in the short term (Internet broadeast right) and the . (1, EITRSERF RIS, 2, TR B T ik
RIS,
BWE, MR AREE, A ERRE AR HEES T ORE RS2
B, XA S R AR P I 7 — AR AR RS KRR S5 i
96 [ LR B E 2 B 42 B E . SoF T I B 1 VR 2 B 45 ST R B A L B
i/, BTLLSERL B S IRGE AR S 2, B EE AE R A R B A 18 2
B N RBRN AR A ANEAREB AL S A EE L AT A FHA B
B TR I T N X O E B B A AL AT PRI A L L IXFEAME RS T
R RIN B SRR A AN L, TR RERS BT VE AR AR SE AN A B AR
HE A AR AR
CREEW . EAES BIEE EABL SR

expansion (electronic document transfer right) are rooted in the gap between WCT
and legislation of Information Network Communication right in China. We should
draw lessons from international experience, integrate with WCT, fulfill international
obligations, and fully consider the legislation, theory and judicial practice of China’s
copyright law. The direction of the empowerment of the amendment of copyright law
in China should be: In addition to expanding the connotation of replication right
according to the breakthrough of replication technology, on the basis of keeping the
connotation of the existing communication right unchanged, the right of.
communication to the public should be applied to eliminate the information network
communication right and “other rights”, So as to meet all the challenges brought by
the progress and application of communication technology and maintain the stability

and future applicability of copyright law. Abstract: According to the literal meaning of the text, the copyright ownership rules

Key words: copy right law;"other rights”; Internet broadcast right; electronic __-of the corporate works exclude the creator’s right to authorship. Such arrangement

document transfer right; information network communication right; right o leads to a tendency to limit the scope of the corporate works and expand the scope of

communication to the public Works in the course of employm.ent in judicial practice, in order to protect the right of
“authorship of creators. Since the exclusion of creator’s authorship constitutes a legal
_f)ophole, it is possible to adopt a restrictively teleological interpretation method to
\ffirm the rules of corporate works do not exclude creator’s right of authorship. From

he perspective of systematical interpretation, there is no contradiction between

orporate authorship and creator’s authorship. This article also explains the necessity

© s, A, EIRE RPN AR, E BT ORI S
R, EITREEAERT ARG 2017 SAEBEAR AL
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of restricting the author’s aﬁﬂidrship in certain situation from the perspective of

natural interpretation. Those interpretations can not only overcome the shortcomings

- LTS R BR A3 0 S B B A Al

of the way of expanding the scope of works in the course of employment, but alsg

N

make the rules of corporate works more in line with the basic principles and spirit of

the Copyright Law. (B FF o253k 22 B b )
R RO EEAR S ZARE AT R R R R,
B R GINIE IR R AN B 2 B i, IR BRI SRR L7
I E B SR GMERTE R . S AR TR0 55 = 4 B4R U R U R MG g
Tﬁ%%%ﬁﬁm,%ﬁﬁ%aﬁ/%ﬁ —ORRESE ZARRERRE. 2
;%%%%%E?E%ﬁﬁ%%%ﬁ:ﬁ&ﬁﬁtm — PPk %5 TR AR IZIE R
FTH, 3 S IS HEAT R BRI 4, K R e A B (KA BT RR v s 4 B
RO RO A o (87 B P AL S A 58— SR BRAR IS AN AT HL, B3Rk, R A%
N5 EEAGH SR ERBE VIS, ME LA THREEREE R . FLF AR
ThEE R B SR R T 2 AR G M DR IE R T A EA
;ﬁ,%%@ﬁﬁ%%ﬁ%&Mﬁﬁzﬁ,uﬁﬂ%%u&”*/%ﬁ AR
N TTHTRTHE B ST 8 2, AT TE 2R Tk P B 4 2 A R 0 -
KRG SCHEARMER: FERN MEHE A4S ok

Keywords: corporate works; creator; the right of authorship; legal interpretation

:_'_bstract: “Beauty” and “artistry” are tending to be required as “shadow elements”

or works of applied art. In China, the existing application could be classified into two

pproaches. The traditional approach integrates them into the judgment of originality,

meanwhile directly defines the scope of “artistic creation” mainly by the judgment of

aesthetic effect”. A newly prevailing approach incorporates “separability test™ theory

e A W (1985—) , TTPTEAN, FIFF RSB, L,
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and indirectly demarcates the scope of “artistic expression” by artistic/function ﬁ {jgwj Eﬁﬁr_

dichotomy. Nevertheless, the Greek style dichotomy essentially works as a logic ——I8 A/ K A E e

tool that intentionally neglects the aceuracy of induction. Thus, that dichotomy cannot: RN

be degraded as a concrete judgment standard and could lead to abuse of experimental | R R AR BT

judgment. The classical approach cannot be revived because both “aesthetic effect” E, PP REZE R R AHE, S8 BN R T WEEAMERIE.
and “aesthetic appeal” essentially link with aesthetic experience, thus lacking fEh e RERRIEERAT AT ORI Em, AU {EA NI ERF

maneuverability and cannot be applied as a legal requirement. A better approach is. B, FEAT ik EARTI A 1P S, HE S AEEE BT AR

advocated that the “creation within art” should be understood as “adoption of artistic P, WMESTTEEBERZRAMS .. A ARNAEF, FETEkE<EE /
form”. Meanwhile the existing approaches could be merged into a new approach that fl‘i”:ﬁ' ., — A @A E R R BAE / RA - IR E AEERUE K
starts from analyzing reasonable monopoly and the application of artistic/ﬁmctiona. i, BB L Rl A T . R ORAE AR/ SRIE AR N SR R R R R

dichotomy, and ends at the judgment of originality within the field of art. : EX R RE XK X ER AR ARG T R AMER TR, A D EEIER

Key Words: works of applied art; aesthetic effect; originality; separability test;- BZ%UEEP“E‘%E / AR A P TS B AR DL (1 R

dichotomy REH. ZRAIE ERHE B8/ FRiE"T

Abstract: Using the original elements for the secondary creation has become an
important form of expression in the Internet context. The development of deductive
works derived from well-known original works or elements of original works is an
important means of realizing the rights and interests for current works, promoting the
concept of IP in the capital market of cultural industry. Because of the characteristics

of the secondary creation, the parties is very likely to have copyright infringement

d'isputes. The relevant judicial decisions often rely heavily on the "thinking /

expression” dichotemy in infringement judgment. Confusing the "thought/expression™

VA F 2017 4R R R A AL B Bl AR ILEF R RS (AR E SR 5T (ST
W95 17CFX079) E’JI@:E&HIEE%

L EE R, TR, B, WE, 1987 A, VLB, v, Rt
g
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dichotomy rule in the judgment of infringement with the "cepyrigﬁ i

scope of copyright object. Enlarging the application to the specific o ie

, 3 H
R AR A SR )
L2 L B2 R HL B R BR R RO ST, B2 1

distinguishing criteria determined by the dichotomy of thought / éXpre

misunderstandings have greatly reduced the space for secondary créaﬁo

necessary to clarify that the "thought/expression” dichotomy in ij

judgment is only applicable to the "substantive similarity” judgment. exie EIATE. ATEEME S )R A 3B AEHIE ] hRE

Keywords: secondary creation, infringement judgment, “tho&ém P SR HRALES I, iR E A A S R 5B E L AL
BAKAR” HACTR A G — AR BN E . RN E

dichotomy

GACHE A R OSEE, BEE AR IR T =4 &S

,/\Vﬂ*ﬁ%ﬁ%’ \f5eE, NEBRSBEEETYEN HERT
By 5 B SE TN EE AR, AT P A ORI
AR

ﬁ%ﬂﬁ%; B A SRR
sC1ef1tiﬁcity of the internal mechanism of the copyright collective
étion affects the implementation of its basic functions. The lack

lead to problems such as efficiency, transparency, and reliability.

ro..fvide theoretical support for collective management organizations
scientific internal mechanisms. The members and directors of the
ment organization constitute the “principal-agent relationship™ and
or :S_t“irlous agent problems. Reasonable centralization of voting rights
rcommg the agent problems and there are three lessons that current
(i_‘f"de. The improvement of the internal mechanisms of collective

ganizations in China should firstly negate egalitarianism at the

B TR ASCE YRR, W, HEEL.
B 5¢ B R B v ) BT B GEERUE AR M) 20T Rt
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conceptual level and; ﬁndéf :'t'he Cﬁrrent legal framework, achieve the concentration of :EZ'% Eﬁ; ?iﬁjﬁ iﬂ@@ #ﬁgﬁk ﬁﬁ %E gﬁﬁ 5{&5 5 ‘%7 Eﬂ@ @/K}@$%;ﬁ

voting rights through the membership classification system and conirol the sources of i

managers. ' CE PR i KL 2E B v D

Key words: Copyright Collective Management Organization; Internal Governance; - BE EREM TR, ER T LR TTE AR 7 15 20 R R

YRR AR ) HUE R RO, JFH R AR R T HHE
AEIRE A S RAFERAE A T R R sl 0F S R R 2 — AR 4T
T UL, AR T LB DTS F A B fn S T AR AR AE AN . RSB R4
4R MU BT AR A BB A 55 (A SRR DAIR w4 I SERk

Agent Problems; Centralization of Voting Rights PP U AEOT B IR R R M R RO B X EROTE AL . FAR(EE

CREFE TIFDUEIN BBUESR PIETIRIE

Abstract:In the judicial activities of China,there are still disputes between different

courts on the protection of mobile game rules or not.The core issue is whether mobile
game rules constitute works under <Copyright Law of the People's Republic of

- China>. Although <Regulation for the Implementation of the Copyright Law of the

People's Republic of China>provides the conditions of copyright works.and the

Supreme People's Court stipulates one of the conditions of copyright

work-“originality”’in the<Interpretation of the Supreme People's Court Concerning the

~Application of Laws in the Trial of Civil Disputes over Copyright>, the criteria of

mobile game rules constituting copyrights works are not clear. Therefore this article
itially put forward the criteria of judging whether mobile game rules constituting

copyright works or not.

HRIE R R RVIT, ERMIRSBIEEMRPOMTAR, TSR YE, &
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Key words: Mobile game rules; Conditions of copyright works;Judging criteria

(B AR P AL Fe e BHTD
CRE. AEEEREA R AR RS, S LA FBCRE A
SARN: hERENH. AEEFREBESTERARFAS, By, hERE

EAEEHE R MNEMAOCE, WEIERE BEFHELRE RS F IR
k. A E EERBCR B M O B A R IR WO A 2 A LR 2 e R
RERT EFEALE. BRE. EEE IS A AR . WX @ig
FNTF, HERRMACHE, ARREIREENE S RFHEIGEE AT L.

ST, B SRERHRENG FERE, M ARk

Abstract: Strictly speaking, Sports Broadcasting Right is not a legal concept. It

consists of three levels with different rights attributes: Sports program. Sports

broadcasting signals and Sports events. Among them, Sports events is the basis and

key of sports broadcasting rights, and also the source of controversy about the legal

protection of sports broadcasting rights. The rights attribute of sports events related to

ownership, income distribution, monopoly problems and public welfare issues;

reflecting the interest game of sport event organizers, participants, communicators and

the public. In order to find the most reasonable legal protection way of sports

broadcasting right, we should study these interest games and solve the relevant issues.

Key words: Sports Broadcasting Right; Sports events; Interest game;

Legal protection

“BXERMPAE: wuyuhui 999@163.com
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Crir kL 2l 22 e v 200 55 Bt 5T )
WE: FEEESRE, AKX 3 AR, BEHETE (typeface), THZF
i (font). LFF=MAL (texts or 2D/3D glyph prducts) “FARTE (font) ZEIE
FAE (typeface) HIFIL. EFIFR, AL, AHHIRESRE, dhtp
5 FEBAREFELR. SAEEEVEAAE CHERERY, PEFE Ak
IWHPTA FUERFEAER, BERRE. iR, B, BE, BT HEEE
TEMFERSI, HA—BARREH; LR &R RS, JEURR IS

PRI

KE, MABSH2ESHE. L Ly Bt e g, H2EEr
BRI, I S T BUR T SE ERR  CE B E E AR,

Abstract : Sports events and sports events program are two different concepts. The .

SRR E TR I

identification of the originality of sports events should be based on its ch-aracteristics -
and set into the criteria for inclusion in other works. Based onthe provisions of ) . ) . .
' - Summary: Copyright protection for font softwares in China, must pay attention to

China's Copyright Law, it is not possible to create broadcasting rights for s orts event . ) .
Py P e re P v three basical norm: typeface, it is creativity work by it’s author; font,it is tool for

program organizers, and from the perspectiveof the market value of sports events, the_';:. s
“utilizing typeface eg. software font; text or 2D/3D glyph prduct, it’s the output of

market interests created by sp-orts events are included in the legal protection of civil’ : . . .
‘ ks - software fonts or other font tools. Typefaces and fonts have protection of copyright

rights, as before the revision of the Copyright Law. - .
- : e aw, but texts or 2D/3D glyph prducts outputed by software fonts, have no copyright

eywords + Sports events; originality; civil rights and interests :fotection,they are products, not copyrightable creative work. Some font software
ompnies created the “second time use”right for font software, it means not only they
:__éve the right to charge its computer software users(first time use), but also have the
ight to charge every business user in China, as long as they use any texts or 2D/3D

lyph prducts outputed by the font softwares or other font tools(second time use).

'his kind of practice has greatly contradicted with history, reality and law.
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e iR o (MG 5 4 SR g T A A M T (Ei[ﬁﬂ Y B SRR . ARMETRSIREL LS BRI T A DR R B AN B - . = E
micrTx,

R ( Do NEERIER, WA EETARAR FRFENRE B E | VR B B 2 R AR S 7T P 4% P 1) % 5 T | B B I T RE A 2 1L

S 8 SRR TS LA SR . B e B 4 IO (R, MU e YRGS TR, SRR AR R S WA B AR R E SRR, x5
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Mathematical Caleulation Model on Calculating Originality of Works R RO L R AR R IS 4 AL T
Abstract: A work can be seen as a collection of elements each sharing independent : R REEHE ROUTA TR SRS
meaning. The degree of originality of such work equals to continuous multiplication
result of all elements’ combination number (M !C[]X, ) . Even though originality The regulation of copyright law involved in hierarchy of links toward works

. e C . . i i ight’ i d in tt
of different works may be showed in diversity, the degree of each work’s originality | Abstract: There are some difficulties to define the copyright’s nature involved in the

. : : . . o th
can be calculated through this formula. To judge whether a work constitutes copyright hierarchy of links toward works,which are inflected from three aspects,including the

infringement, one can simply comparing the calculated results showing degree of vague concept of links, the chaotic theories and the different understandings of the

: wp - .. ] . . » The hi hv of
originality on shared part of two works. If the calculated number of a later formed law term “the right of communication through information network™. The hierarchy o

. . . . 4
work is larger than that of the former one, the later formed work constitutes copyright links toward works regulated by the Copyright Law should make the works displaye

infringement on the linking webpage of users’ terminal interfaces. While defining the nature of the

. : _ _ : : o first
Key Words: Originality; Calculations; Mathematical Models; Permutations and hierarchy of links from technology to fait juridique, we can firs

Combinations; Continuous Multiplication differentiate and analyse the recent theories from the legitimate interpretation, second

C R R A BT R A B . ASCRAIROEB Y 2017 EEEFLSR R
STHE — BT E (A TEiarR R RN EETR) (RS: 17BFX012) HMH BT TR,
P o R P R R R ST A R AT T B (R RS EET R EAD) (B 5 20172215250,
rh g 2 LR AR T S I TR R AUASCRT T
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make out the iden‘tiﬁéd Ioglcof the communication behavior through informatfion WHERS %{}EA% BRI HIE 15 55 HH

network, and finally get the conclusion that the hierarchy of links toward work —— 1 (EERI) 5 185 K5I KIES

constitutes the communication behavior. Otherwise, the judgement of the illegal act 973

and the liability for damage depends on the different roles and the work-controlled _ ' (BREGE RS R AEHE D

degree established by the webpager through the hierarchy of links. : WE: (RILEND B 185 FRM LM 1 3FA NGRS, BiZFLIRRIR

Key Words: the hicrarchy of links the works offering  the works controlling  the - TGS LR A B AT A SRR A0S T . 2 AR B SRR —
works displaying on the terminals M, RSB N S T FER B RE GEERUL) BREKXHZE AR
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Study on the Dead Author’s moral rights

CHEN Hu
(School of Intellectual Property, East China University of Political Science and

Law, Shanghai 200042, China)

_ Abstract: The art.185 of the General Civil Law provides protection of the personality
for the dead, which focus on the public interests, rather than the protection of the the
.dead’s personality right. Copyright belongs to civil rights, the general personality
ight theory should be applied into copyright. Chinese Copyright Law transplant
_continental legal system theory of personality right, without notice to the particularity

f the civil law countries such as Germany’s copyright theory of personality right, it
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makes contradiction betweén civil law and copyright law. It is feasible to protect the
moral rights by applying agency system after the death of the author. JB A
| “hl 1%

Key words: personality rights, moral rights, agency system
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The Expansion and Centainment of the Transformative Use in the Copyright

Law of the U.S. and the Referemce Significance to China

ZHOU He-wei

(China University of Political Science and Law, Beijing, 100088)

Abstract: Fair use is a balancer of interests between copyright holders’ interest and

public interest. The expansion of transformative use in the U.S. has expanded the

BN AEB1989) , %, WHEEZEAN, PEBHERL¥REFLFEZRE LS,
WA MR RE S . BAR AN zhouheweilaw(@]63.com.
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makes contradiction betiween civil law and copyright law. It is feasible to protect th

moral rights by applying agency system after the death of the author. 7

Key words: personality rights, moral rights, agency system
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The Expansion and Containment of the Transformative Use in the Copyright

Law of the U.S. and the Reference Significance to China

ZHOU He-wei

(China University of Political Science and Law, Beijing, 100088}

bstract: Fair use is a balancer of interests between copyright holders’ interest and

‘public interest. The expansion of transformative use in the U.S. has expanded the
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scope of fair use in copyright. With the expansion of the transformative use in the

U.S., new technology and new business models produce disputes on the distribution

of copyright-related benefits which led the U.S. 1o notice the drawbacks of the

expansion of transitional use and fair use to some degree. The Jimitation and restraint |
in application of transformative use in recent U.S. cases implies the U.5. may take
measures for her transformative use expansion. China has no transformative use in her '
Copyright Law, but Chinese courts have used “transformative use” directly and

indirectly in some copyright cases. China is hesitating about whether transformative :
use should be introduced to the Copyright Law. Considering that transformative use is -

too flexible and it does endorse fair use in the U.S., China should not surely mtroduce

transformative use into its Copyright Law. Instead, China should take some measures

to improve its fair use system by stipulate four factors of fair use in its Copyright :

Law.

. Abstract: The mode of copyright operation based on the rights enforcement 1s mainly

Key words: copyright, transformative use, fair use, productive use, public interest |
composed of five types, namely, collective management type represented by Music

;' Copyright Society of China, litigation attack type represented by the Sanmianxiang

- Co.,Ltd. the warning consultative type represented by Fangzheng electronics, the

- technical intervention type represented by the rights knight and the mixed model

represented by Jiyi Co.L.td. The characteristic of this model is that it has been
authorized by a large number of rights holders; it concentrates on the types of works,
- such as words, pictures and videos, and focuses on the right of information network
: communication, and the litigation attacks are more active. At the same time, there are

- also problems such as cheating authors, commercial rights protection, malicious

- [EEERY fAE, EydEt, LERPRRTFEUARRIEER, TEWR A ARrE
- B E-mail: shipyuan@]126.com
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lawsuits, illegal collective management, and strong social criticism 7 1E ma St E VIR A F E Y RIS
advocates that the operators take a mild rights enforcement Strateg ; zE
the compliance review of operation, and encourages them to build a R B I L)
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copyright trading, and suppresses excessive commercial litigat
discriminative compensation,
Key words: copyright operation; rights enforcement; tvpical models: m

regulation measures
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t{:ic analysis on the infringement of the right of integrity

re are still many controversies such as the standards of infringement of
tegrity in China's theoretical circles. Which can be seen from the
?ﬁntiff‘s claims as typed is that they always lodged a suit to protect
grity aﬁd the right of revision at the same time, and there are different

é: similar cases. There are conflicts between the distortion and

1€ Interpretation of law; and it is inconsistent with the legislative
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practice in typical countries. The essence of infringement is 1o destroy the ntegrity o : {fﬁfm ﬁg%ﬁj yg‘i :&f#ﬂjj T

' : R Yy N /g A AT T O & §¢;J:h =
the work. Destroying the mtegrity of the work's expression symbols is the HACE S & S ik AR MR S B 6 R

/\#,\2

(R R st S e v R B R B
E. RS muﬁﬁwﬁﬁﬁﬁﬂwtﬂjﬁk&¢ﬁ&fﬂ EAR . ik bk

characterization, and destroying the identity of ideas and expressions is the core.
Using semiotic analysis, infringement behaviors can be divided into three types: the -

first one is to destroy the symbolic signifier and symbolic referents (sign), the second

TR SRR O TR, TR A R B S B T s
SR, S LR S — A e E T B TR B Y
ST, KR TR T A ARG IO . e
R A R A A ST R SR, R R
RS A, T R R, KRR A AL ik
Tk, AT T A . R R E RS, Rk
R, (RS TR, Tk 8 T IR

one is not to destroy the signifier but to destroy the sign, and the third one is {0
destruct the signifiers and the signs completely. It is necessary to establish "the
original intention standard of the work", and interpret the meaning of the work from

the expression sign, so that we can define the violation of the original intention of the

work as infringement. At the same time, attentions should be paid to necessary
changes as the exceptions to the infringement. The following three elements a

needed to determine whether the change is necessary or not: in accordance with the

SNBSS SRR R
ek, (Ed: ATERIME, Bt eSS

purpose of the behavior, the appropriate means of the behavior, and the adaption i '.

needed basing on the nature and characteristics of the work.

Key words: The right of integrity; judgment standards of infringement; the integrit; Abstract: There are different understandings about the element of “duplicability”mn
of the work; symbolic signifiers and referents _ theory and judicial practice. In practice, courts in China mainly inspect the element
of “originality” of the intellectual creation involved in the dispute. However, the
element of “duplicability” either be put in a forgotten corner or be downplayed. The

. h11Y

situation objectively caused the element of “duplicability™“exist in name only”. This
paper probes into the perplexity of the element of “duplicability” in the explanation
theory and concludes that that the element of “duplicability” should be defined as “the

external expression that can be perceived objectively”. On this basis, the author

Yk r BRGIT K 2L S S RLE - A AR B B <508 7= BUR U 5 I 42 R0 i) B2 i 50 0O Bt
PEDT T AR ’ N
M SR SRR R YT, B R ERERE WA, R AEARE. FiRF
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proposes o reconstmc‘i'thé éoncept of works in cur copyright law. Clarifying the

genericconcept of works as “expression”, can not only fit the requirement of

Cg IS K S 2 e i L 52 )

WE. s, EEAURINS B P SRR A M O AT AR Bk e
S FALBE S b A SLIE ke, IR F BRI B A& R, T
ARTUASE SRR BRI L. B, TEFZREITHY CERREY 4, 1IX—5
TN T LAMRE o (B, TR T AR = MBI EE, MBI
HOE PRI, CAT @R eEE SEME . HARE ORI M, SEARNE
FARCEAF LT FN: — RN M HEFFEEER, RN R A RN
AEERTHEVFAT AHEATIGEI T IER, =R HHE L B L e ERAT

“idea-expression dichotomy™, but also avoid misreading of “duplicability”. To define
whether or not an intellectual preduction constitutes works, it shall be based on the
concept clause of works, rather than the type clause. Cannot be attributed to the type
clause does not affect the intellectual expression constitutes works.

Key Words: works; duplicability; fixation; type of works
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On the Application of the save clause in the Setting of Copyright Rights
Zhang Junfa
(School of Law, Nanjing Normal University, Nanjing 210023, Jiangsu, China)

- Abstract: In judicial practice, the application of the save clause of the copyright in

- the setting of the judge did not break the Numberus clauses of intellectual property
. rights. which can not only make up for the defects of the copyright law, maintain the

stability and adaptability of the law, but also define the benefits that the legislation

fdoes not negate. Therefore, in the Third Amendment of the Copyright Law, this

- provision should be retained in the Copyright Law. However, there may be misuse or

- misuse of save clause and the application of the save clause should be hmited to

' WEERA kA,
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balance the interests of the creators and users of the works. In this regard, the judg
should follow the following rules when applying the save clause: First, it should b

based on the rationality of the application., and second, it should be applied under the

condition that the exhausted and rights under the law still cannot regulate the act of

being sued. Third, the works in the sense of copyright law should be regulated. Use

behavior,
Keywords: Save clause; Numberus clauses of intellectual property;Use behavior of.

the work

- Abstract:: The use of broadcast to produce GIF animations has legitimacy in both
copyright law and anti-unfair competition law. When GIF animations was produced,
- the fact that the sports events in the public domain were mainly used but not the

'_: original expression of the sports events, and it did not satisfy the conditions of

- copyright infringement.. For areas that are explicitly excluded by the Copyright Law,

the anti-unfair competition law should not be involved. In addition, the production
- and dissemination of GIF animations did not cause substantial damage to the market
- of broadcast and it did not constitute Acts of anti-unfair competition. Therefore, the
producting and disseminating of sports events GIF animations have legitimacy.

- Keywords : GIF animated picture the ornginal expression Acts of unfair

competition
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f_he criminal and civil regulations related to ISP are based on different

ms and motivations. Thereafter, the ultimate value of them is common.
awmakers set ISP as director conductors, to advance the IP protection.

theory system between related criminal and civil laws can achieve harmony.

s: law order harmony; benefit advancement; civil and criminal harmony;
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The Research for Copyright Qualitative of Sports Program
ZHAQO Shi-qgiao
(Intellectual Property Research of Xi’An Jiaotong University,710049)
Abstract: In recent years ,the sports economy is developing and strengthening , the
cases of infringement of sports programs emerges in endlessly as well. What made it
become like this ? The absence of legislation of the Copyright Law of our country |
sports programs is the primary reason. No matter from the aspect of legal principle, or.

in combination with the object properties which is protected by Copyright Law, sport |

programs should be protected by Copyright Law. As a result, the legislator should

make the copyright of sports program clearly while the third modifying of the

copyright law, going it into the category of “audiovisual works “along with the

cinematographic works and in a similar film method to create works. Therefore , the

B R (1990-) . %, HARACHA, PSR A RN SO B
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written into the "Copyright Law” in a lots of countries and regions in the world._".;
The nature of copyright law is a“rights law”. As a right law, there is no direct_':'_
cause-and-eflect relationship to promote the author creates works. Creation is one of:
human nature, and it can be produced withbut external motivation, which is"
essentially different from ordinary labor. To refine the legislative purpose of thg__'-"

N, WU SR AN ML

copyright law in a rational way , which will helps us to think scientifically about th

structure of our current legislative system : Abstract: The development of Intelligent mobile terminal and the diversification of
Key Words: incentives ; Copyright Law; the inspiration to create works; incentive social platform function lead to the explosive growth of short video m recent years.
theory The rapid growth of short video market has also made the issue of copyright of short

video a hotspot. The analysis of the works of short video must be based on the

framework of China's copyright law, and it has no practical significance to extract or

quote foreign law or theory. China's copyright law stipulates the copyright and
R, PRBUERKEREEFESRELHAYE, FOmERTXhEES RS — '

o A S R BT A W ) SERR AR B RS R, AR T By, Rk, . meighboring rights two rights system, for short video This object, the bearer of
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copyright is the film and similar to the method of filming films produced works, the:

bearer of neighboring rights is the video products, the distinction between works an'_'

(BT REMRA NI R)

products of the standard is the high or low origmality, rather than originality and no .

From the perspective of judicial judgment, the short video must meet certain -

FE. Il PSRRI AR, IR BRI A —RME LR R

originality height to compose the work. Most short videos are classified as video

products because of their low origimality and the fact that they do not meet the Eipei, JFRELT BRI, TR T B R LA AR,
MR FERBCRI £ 1o, HiIREER, WolkREXFertas, &£

requirements of the work. Short video form a variety of, in the case of not analyzing
A REZEET IR, BAMEREEITAERTEIL Nt A EMEE
B R B P B xR 2 S M R R R N LR s, ASCRIM AR, TRk
B R EAE B LHER, 23 EREMRY . RETELESITJLER R
Vi A ) T2 25 4 AT o T LN 2] AT RO R A 2R A, I TG
B BERRIE fEmd IR

its characteristics, generalizing to identify its composition, and simply apply the -

standards of the film and television works of ownership, infringement and other
analysis, the results may not conform to the requirements of China's copyright law

and judicial practice.

Keywords: short video copyright originality the perspective of judicial

judgment
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commission was not the relationship of employment and a commissioned work was

EREREN
DU SR R G R

5t
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not a work made for hire to which the work-for-hire doctrine did not apply. Thus a

rest was finally put to the century-longed dispute in the United States over the

commissioned work and the work made for hire. This final judgment of the United

States Supreme Court is of great exermplary sigmificance and reference merits to the

S 1986 4F7E2E MR 032 [E 155 S RN AU 4 R AT 1995 4584
RER [ UIPE AT RIS RO RIER, HRERBER, BRERLXR T
(TR, S AR T — SR B WX R, I
VAR T AR R BN . (B PTSRR 4E R KRR R, 1989 SEEEBE
EERELRAH Y, BEEATRRAER, BAARTERMIES, T
SE TR FE IR, S AR, TR T HAEZA
BOTAEAR 5 I 24, MHARIRTESE . Myt PR AT (5
T2 AE G S TAE B GRITAERD 2 B3 MLl T IE 2 94T o

people’s courts which have been perplexed by disputes over commissioned works

and works made for hire ever since the reception of the doctrine of
work-made-for-hire as well as to the third revision in the process of the Chinese
Copyright Act of 1990.

Key Terms: work-for-hire doctrine; work made for hire; deemed authorship

principles; work of legal person
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The Evolution of Work-for-Hire Doctrine: In the Perspective of A Comparative

Study of Two Similar Chinese and American Case

Summary: The work at issue in CCNV in the United States in 1986 and the work at
issue in the case of Banchan Coffin Tower in China in 1995 were both sculptures, the
sculptures were both created under commission, and both the American trial court
and the Chiﬁese appellate court treated the relationship of commission as the
relationship of employment. However, the final outcome of each case varied greatly.
In 1989, the Supreme Court of the United States stated clearly in its final judgment,

which sustained the judgment of the appellate court, that the relationship of
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ABSTRACT: The phenomenon of Fanfiction Works has caused wide controversy.

Whether or not the Fanfiction Works infringe the copyright of thé original work

needs to be analysed according to the particular situation. In this paper, the author .

suggests that judge whether the Fanfiction Works infringe the copyright by.

considering the type of the works, whether they are "transformativeness" and their -

influence on the previous works. Finally, the author tries to analyze and comment on -

Louis Cha v. Richard Yang (pseudonym: Jiangnan) by using the factors proposed.

KEYWORDS: Fanfiction Works, Genre, Transformative Use, Effects, Fair Use
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A summary of research on broadeasting copyright of sports events
Jin-di Gao,  School of intellectual property, Zhongyuan University of
Technology

Abstract: Inrecent years, the broadcasting of sports events has become a hot topic in
academic circles. Most scholars focus on the field of copyright and put forward their
own opinions on the relationship between the two types of right objects (sports events,
sports events programs) and eopyright in the process of sports events broadcasting,
and then define the legal nature of sports events broadcasting rights, thus putting
forward the reasonable protection of sports events broadcasting rights. Protect the
way. Based on the related research results of sports event broadcast at home and
abroad, this paper summarizes the copyright issues of sports event broadcast from

four aspects: the legal nature of sports event, the legal nature of sports event program,
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The Criteria For Judging Transformative Use and Its Improvement Path
Li XiaoYu
(School of Arts and Law, Wuhan University of Technology, Wuhan 430070, China)
Abstract: The transformative use rule is usually regarded as the basis for judging the
- first element of the fair use system (purpose and nature of use). From the view of
lf value function, it is urgent to clarify the differences between the transformative use
- and the fair use, deductive right and the right of integrity, so as to avoid the improper
. erosion for the current copyright system due to confusion of concepts. In judicial
- practice, the disputes of transformative use arising from some cases such as art

- reshaping, information provision, and screen explanations are constantly emerging.

The core point is to judge whether the purpose of using the original works in

VEERA: 2B84E (1994-), 20, IWZRFAEN, BRI T K2 riteps 2017 Sk L,

151




PR R 2018 FH 4

subsequent works has a substitution effect on the original works. In combination with

the enumerated legislative model of the fair use system of copyright in China, it

necessary to further clarify the scope of application of transformative use, and to use

the general public cognition in related fields as the criterion for judging the purpose

use rule from multiple dimensions.

Keywords: transformative use; copyright; fair use

of transformative use, and strive to improve the application effect of transformative :
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Abstract: With the development of Internet technology, network game industry
continues to grow. However, driven by the pursuit of profit, copyright infringement
cases occur frequently. China's protection of the network game is still in its infancy.

The law only protects the source code as computer software, but there is no specific

protection measures or systems for network game interface which is the very field

where the infringement can easily occurred. The theory of game interface qualitative
and protection mode also has a greater dispute.This paper starts form the legal
attribute of network game interface, according to the definition and conditions of
work, to demonstrate that 1t belongs to the object which is protected by the copyright
law.By comparing with the originality and the operation of the game player, the
author will discusses its rationality as the cinematographic works. Secondly, the

author puts forward the concept of new protection mode on the basis of the
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drawbacks existed in practice. Furthermore, based on the id

dichotomy and the theory of criginality, the author assumes
73
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infringement judgment. In the end, the author stands in the position o

interests, according to the characteristic of the game interface and t

cematographic works to refine the copyright system of game intert

viewpoint of both the obligee and the public.
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he broadcasting right is the new copyright property in the Article 13 of

fion of the Copyright Law in China. It still has room for improvement.

nd dynamic interpretations of the dual models of object of right can

ay for the deconstruction and reconstruction of the broadcasting right. At
havior object level, we should affirm the accuracy of the definition of the
_-_ight-At the dynamic dominant object level, the use of the right to play
d into the means of action and the effect of action. We should continue

value of "wired or wireless mode" in the means of behavior, review the

?ﬁézmsﬁﬁni B KR .
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shortcomings of the three-stage way of setting rights in the means of behavior of the ggﬂ é ﬂ\ih’% ﬂzﬁ@% i

broadcasting right, and emphasize that the broadcasting right should pay attention to , RN

the effect of the use of behavior. In terms of behavior effect, by examining and | (A Tl 2

drawing lessons from the behavior effect of the right of dissemination through': : ME: AER B CURRARR B IEE, dA 1EAORIER TR T e, ARl fE
mformation network who dominates the object, the author thinks that the behavior o A SO B AL RO E AL, AT A 2ok ES A A TE Sl ) I R Tl 7
effect of the broadcast right dominating the object should choose the expression of BRI, AEmHAREX R IMERIET 1R AR, (R B HRA S G T Rk
"enabling the public to obtain the right of works in different places at the same time." | DyE RBP4, (XS T RS AR R AR B R AT, v 23l
Ultimately, the broadcasting right can be structured as: broadcasting works to th : SRR BT OK, R FORM AT . (F SRR A R & i e
public by wired or wireless means, so that the public can obtain the right of works 1 | EAVE & LACRIBHAT R, RASIE 250 AT SRAMERANIA P R B A A2
different places at the same time. . T R SR AR B GRS B B R AR A, A AR TR S U R AR
Key words: broadcasting right; right of broadcast; dual models of object of righ.. B ERAP A S R LU RSO0 T SE kR et e AR P 2 B 38 ARy
using behavior; right of dissemination through information network: publid Fk, P DU R A VR — A E R R IR

communication right. . RiEE. EWMEH EESE EBERRT

~ Abstract: The title of a work is not only a generalization of the work, but also an
ndication of the source of the work. It plays a role in promoting the dissemination of
relevant indicative objects in the process of dissemination, and may condense the
expandable commercial symbolic interests of successful works. The value of the title
. of a work comes from the success of the work, and the name of the work itself
.- condenses the formation of the work. Quality social evaluation after work. However,
the protection of the title of the work hastily introduced the right to
5' commercialization, may cause unnecessary expansion of legal rights, undermining
the original order of life. The commercial interests of the title of a work may not be
' suitable for the classification of rights. The Anti-Unfair Competition Law plays a

unique role in compensating for the deficiencies of the relevant intellectual property
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system and adjusting the intérséctions or gaps of various intellectual property systems,_.__

especially when the conditions for the protection of copyright and trademark righ

are temporarily difficult to meet. The protection path of competition law is to
maintain a fair competition order. Balancing the emerging rights and interests may be -

a path worth exploring.

Keyword: The title of a work  Distribution of legal interests Competition order

“Abstract: On base of the existing productions, people use the characters in some

- famous literatures, animations, cinematographic works to make business creation,
which is independent of the original story. In these productions, only those which

"{_totally use the same setting or distort the orininal works that consititute infringement,

hile others are excluded. To excluded ones, we can only depend anti-unfair

_competition law to limit, but it provide a zone for fan workers to avoid the

_responsibility of copyright, which is unfair to the original authors. Permitting a novel

Character to be registed as a brand may be a solution to this problem.
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Abstract: Due to the reasonable expectation of the audience during the production

process, the skills and arrangement used in the shooting process have become

technical specifications, which leads to the limited originality of the live broadcast of -

sports events, which cannot constitute China's copyright law. Works in the sense. At -

the same time, the right of broadcasting organization is limited to radio stations and

TV stations because of its main body, which makes it difficult to protect the live

broadcast pictures of sports events by simply using the ‘rights of broadcasting

VEETE e TFRE, 5, BRPUSAIIA, )1 PRI PR b o 4 EEIJI%HL\J‘E*R
VEJTR, Eomail kb wangc0919@sina.com, I RFEEIE: 18860029080

160

R A TS RS HRA Y  iE & LB R FLT AR
o HIE, ST HREREEBETOMT, Fi2o8; IR (EEREE)

F Bl AR 2 AUk S S5 A 2018 52

organizations. By identifying the live broadcast of sports events as video produets, it
not only conforms to the dichotomy structure protection system adopted by China's
copyright law based on originality, but also can be based on the rights of network
information dissemination enjoyed by video products and the right to broadcast by
radio stations and TV stations. Reasonable protection. Therefore, the protection of the
live broadcast of sports events should be achieved by improving the connection
between the right to network information dissemination and the right to broadcast
organizations in China's Copyright Taw and the relevant provisions on audio and
video products.

Keywords: live broadcast of sports events; copyright; broadcasting organization

rights; information network communication rights; audio and video producer rights
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Abstract: The right of information network communication seems to be only a new.
and a small right in copyright, but it is becoming more and more important 1n
cyberspace. Although the country has been issuing relevant regulations and polici |
to fill the gap in the legislation of information network communication right, but
there is no good system or principle as the basis to protect the information networ.'k.
communication right. The principle of network neutrality is the basis of maintaining
the freedom and openness of Internet space, and one of the major aspects of network
freedom is the freedom of communication. Therefore, the principle of network
neutrality can be used to protect the right of information dissemination on tﬁé
network.
Keywords: The right of information network commupication  Network neutrality

Network copyright ~ Network freedom and openness
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and external expression. Internal expression is the main facior of originality

B E S R E A AR

P determination. Only when the inner expression of the intellectual creation results in a

certain level of creativity can constitute the work. Due to the particularity of sports

CRE A T K 2k B e R VR 2 BRI D
B, AT REOMA A R EE RS [ S E AT 2R BRSNS events, the live pictures of sports events cannot achieve a high degree of originality in
B BB TR I 36 4 T 0 MRS S AR VP AT B SEiT B4R 1T 0. |
HE T E AE R AR R RIEIATEESARRE RN E L AR R ZR15
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their internal expression, which only belongs to the scope of protection of videos |
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Abstract: The sports event organizer cannot obtain the broadcasting rights of the
event through its own rules and regulations. It is only possible to control the live
action of others without permission based on the property right of the venue where .

the event is held. Based on the analysis of copyright rights system, existing copyrigh

related laws and international treaties, the difference between the film and the video

is the degree of originality, not the originality of it. The maker's personalized choic
in live images of sporting events is not equal to originality. The distinction between :

film and a video is the degree of originality. It should be based on the level of the

average audience in the field. And the expression is divided into internal expressio

A S ET AR B R A B A SRS SR TS A E
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ABSTRACT: The network emoticon is a special expression formed by the
development of the online social community to a certain extent. The emergence of -

this new thing still has ambiguity in the definition of rights related® to copyright. In

view of the particularity of the network communication environment, the situation

which the author of the network emoticon is based on the rights generated by the_;
network emoticon and the existing rights of others, conflicts with each other. In th_é
context of China's current "Copyright Law", there is still controversy about how such

contradictions and conflicts should be characterized. Making certain modifications of

the basis of the fair use system and the license use system, it will help protect the
freedom of speech on the Internet and the spread of works.

Keywords : deductive work; copyright ability; conflict of rights; fair use
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Abstracts:As a new form of communication of sporting events, sporting events.

R R B LN R S AR RS Tk, <HA R
FOREAE EAEAT A IR A IR R . A0 B 5 BB T e
SR bRAE R AR, 2 GRS AE — NIRRT b, BB S G TR
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programs take sports events as the object of expression. Because of the lag of

legislation in related fields, it is difficult to identify its originality under the existin’g:'_

copyright law system.ldeed, it can be hardly regarded as a work to protect its

copyright timely, effectively and adequately. According to “the minimal standards” of’

originality of works, and combined with the characteristics of sports events, we

compare it with photographic works and film works, affirming that it ha

Abstract: “The Server Test” is the test under which most Chinese courts determine

: ‘yinali i i i ted in - . . .. . .
corresponding originality and gives the coryright protection as works crea ) ‘Whether a certain act constitutes the act of “communication through information

way similar to filming.

network.” This test is formal in nature, in the sense that the test merely looks at the

. . . - - - . - - . k B . R . . )
Key Words: sporting events programs; originality; the minimal standards; wor : echnological aspect instead of the substantive effect of an act. Under “the server

est,” many non-uploading acts with communicative effects are left out of the

PR K S R S o R PR AL BT 5 PG BT S B AR - MPhil in Law Candidate at Oxford
ntellectual Property Research Center.
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regulation of the right of communication through informatis
provision of deep-links, publishing cloud storagé information:and sh
files. This is detrimental to copyright holders, becauée nej
infringement rules nor unfair competition rules could substitute th
by copyright. Hence, the test of determining “act of commun
information network™ must be substantialized. There are two exisﬁn_gﬁ-
— “users’ perception test” and “substantive presentation test.”. How
tests were both created in cases of deep-links. And since théée' te,
“substantive presentation test” is quite general, they canﬁot' al
non-uploading acts with communicative effects at a workable le.véi..:
many non-uploading acts with communicative effects othef th
deep-links. Against this background, this Paper aims to concretizqfth'e-
in order to answer the question — “to what extent and in wha :
non-uploading act with communicative effect can constitute aﬁ-_mdepe

communication through information network.”
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A study on judicial and administrative paths of China’s pat
resolution
Abstract: In the Outline of the National Intellectual Propérty'. Str:
established a policy-that 1s, as for protection of IPRs,
enforcement .system should be strengthened, judicial protectioﬁ o
its leading role. In addition, the idea of constructing “Broad Proté t

been put forward recently. Based on typological analysis of foreigt

of operation issues of related systems and China’s present situati
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s

éd. As to patent right protection, function scope of judicial power
power needs more clarification. Specifically, when it comes to
d .putes, the court’s leading role of judicial protection should be
and patent administrative enforcement should be further

disputes of patent right determination, except that courts could

power to resolve such disputes in an infringement action, the Patent

Yoard should fully exert its due function.

t-_'-_dispute resolution; Judicial path; Administrative path
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Reform of Pharmaceutical Test Data Protection in China from the
Perspective of Innovation Incentive

rmaceutical test data protection is a new type of pharmaceutical
perty protection regime which is regarded data exclusivity of original
 ds essential requirement, innovation incentive and interests balance as
.fllDue. to the vague of protection scope, the ambiguity of protection

and the vacancy of enforcement procedure, China’s current regulation of

cal test data protection hardly plays its role. To improve the
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pharmaceutical test data protection comprehensively is one

practice to explore the mtellectual property innovation incentiv

A BRI, 2, AR R R

drugs approval system. The Draft Implementation Measures for p

WA

data protection draws on the experiences of other countries’ Jeg

PEAEIR, REARRIER, A5 RS TRR R

the current regulation based on the situation and needs of pharma'(:':e

. AAEERN SRR R SRR, B (ER

and health care in China. However, there are still several importan

wE) RIPEPIEAR, FEERICEN. RPEE. RYHIRF

clear in the Draft Regulation, which is to clarify the character o

. BB E A A (FEED A CERE) HEATHEL

rights, to detail the specific content of the document and fo e

LS e T
W R RS R HE

balanced system, so as to expect the Measure in force can play its

Key Words: Data exclusivity; I[nnovation incentive; Interestszba
Y - tder to protect the rights of breeders and promote the development of

griculture, all governments are offering protection for new plant varieties

fferent modes . The dual-track mode is mainly adopted in Japan to protect

‘varicties: Patent Act and the special legislation Plant Variety Protection
t. which are different in terms of registration requirements, object of
and term of protection. Therefore, this paper will focus on the research of

ty Protection and Seed Act and Patent Act, and provide some complete

suggestions for the plant variety protection in China.

plant variety; Plant Variety Protection and Seed Act;Patent Act:Japan
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An Empirical Study on the Mixed Ownership of Nationél Fi
Achievements
Tang Suqin, Ren Jing, Zhang Yan, Zeng Xiny
ABSTRACT: The attribution of the right of Ownership about S&

a core issue related to the efficiency of scientific and technological inn

end of 2016, “Sichuan Provincial Pilot Plan for the Reform of_M'

Professional Scientific and Technological Achievements” was the.
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ode of achievements, focusing on the property rights In the
S&T Achievements, breaking through the current legal system.
Siéhuan is called the "mixed ownership of S&T Achievements”

‘What is the necessity, rationality and legality of this system? The

ted a large-scale questionnaire survey on typical universities and

¢s.in China. Based on this questionnaire, the paper draws several

ational finance subsidized, S&T Achievements, mixed ownership,
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& ysis of Chinese Patent Infringement Damage Calculating Method

(Henan University of Economics and Law Postgraduate, Zhengz .
= of “Disgorge the Gain”

Abstract: In addition to the second amendment to the patent law, th -
i L1 Jing

right protection has been covered by the amendments to the paten ) } . . .
Hi iis article aims to conducting cost/benefit analysis on operational

addition, the amendments are mainly concentrated in the field of medi oo ) - .
patent infringement damage calculating method of “disgorge the gain”,

The amendment to the scope of patent right protection should foll . L . e .
: ical analysis of all invention patent infringement cases which had

most basic standards of interest balance, the most important stand - ) h
. ed by Chinese courts between Jan. 1%, 2009 and Sep. 4™, 2015. It

China's national conditions and the most direct standards for prbiﬁo__ . . . .
' n providing theoretical bases and policy guidance to the latest patent

and development.
n and current patent public policy making, following the principles of

Key Words: the patent law amendment scope of patent prdtectio L oo )
: g accident cost and maximizing social benefits”.

Patent Infringement Damage, Disgorge the Gain, Economic Analysis of
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The Coordinated Protection between the Genetic Resources

the Intellectual Property Rights

He ping

Abstract: The right of genetic resources is an important content

the protection theory of genetic resources at present. As the prior right

property, its influence on intellectual property is worth studying. Thi

that there is not only a conflict of interests between the rights of

and intellectual property, but also a compatibility of human right

of them should be protected in one and be reduced exclusivity at'fh__?«“?

specific rules include that the right to be informed about gene

essential condition of patent authorization with the appropriate rig_idif

right of genetic resources is regarded as essential condition of p_at_?nt

with the absolute rigid. While the right to share the benefits of gen
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Abstract: In China, If the post-expiration royalties are the deforre

installment payment paid by the licensee for the valid patents, theiif

is lawtul and valid; If the royalties are the consideration paid by the
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ica ionw According to the history and development of patent law, the

fee-shifiing could suppress patent trolls, and benefit enterprises and
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tent market development. After analyzing the impacts of the rule of
hifting of America patent law and the influences of lawsuit on

cope of patent right, we should take attorney fee-shifting seriously. In
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glé'fation of patent law should identify the nature, scope and elements of
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shifting clearly and enact anti-compensation clause.
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Predicament and outlet of lawyer fee transfer in patent li

Ni Zhu-Liang® |

Abstraet: ‘To the contrary of Copyright Law and Trademark Law, Pat
set up rules of the attorney tee-shifting in patent litigation, and f

directly attorney fee-shifting in its discretions, which would res
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American regulation practice about the injunctive relief 0_. 1
essential patent and its enlightenment
Guo rengui
(Intellectual Property Research Institute of Xiamen Univers
Abstract: In recent years, China's standard patent injunctio.n____'ré

increasing, because the type of this case is more new and more ¢

more diverse, there are not only the types of cases which have beén

injunctive relief bank, but also the type of cases which accept the

*BREWHE: EFHLESELSTE,: PEAS SRR T PRAN
(15AFX018) BIRNBCERE R > —.

P E SR FRUEF A LA 2018 £ 4

injunction coercion. The relevant regulation practice in the United
been rich and accumulated a lot of experience, such as the
e F/RAND oniginal in the principle of regulation. The position of
he balance of the contract priority and the public welfare protection,
ic factors of the F/RAND licensing fee and the bona fide user are
en we transplant the relevant experience of the necessary patent of the
c hould carry out the relevant experience transplanting from the rule
he thought of regulation and the basis of regulation, so as to make the
¢:I_iéf and regulation of the necessary patent injunction more perfect.
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FEFRAND A SR P R R 4, X R R s ﬁl%lé%‘ '_ti'ations. And it also 1s the basis of the court to decide whether the

B FRTSRIINSE . FRAND &M 5455, 242 i an ¢ in fault.

RAND negotiation ; Standard Essential Patents; disclosure system;

S B RS A UURET . B FRAND b

LV R RURIULER {00 PRI T RS P S5 A A, tom; the good faith principle
YA X 5 DL R T AR AR B RS R, D3R 8
% T WA S R R, B RER L AL

o RN ATE . BT, BRI H]

YA P G St T RO B AR IS U ST IO 7403

PREERANLTERR A R R AT, BB Ik HIROs 78
T A LR s .

SeEiT: FRAND ¥ S B LR Jmsle 20 HE M

ABSTRACT: The determinants of FRAND royalty rate are coniple

continuous debates about the nature of FRAND, the calculation of roy

nexus between FRAND and injunction, the legality of injunction

between the Patent Law and the Competition Law, etc. Althb'u

negotiation mechanism has entered the legislative and judicial

questions such as how to guarantee the substantive equality an

negotiators, how to determine obligations of the negotiators, and

design the procedures for negotiations still have space for deep rése

break the deadlock of patent hold-up and reverse hold-up, a spec_::i"ﬁ

principles and procedures must be built in the course of negotiation '
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of equivalents, this paper studies the application of the doctrine of
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he litigation of practical utility model patent through cases, analyzes

1 of the doctrine of equivalents in China's "three basic, one common”
sward some suggestions to improve the doctrine of equivalents.

. Utility model patent, Doctrine of Equivalents, Infringement judgment
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Study on the application of the doctrine of equivalents "three

common " in Infringement judgment of utility mode
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1. School of intellectual property, Guilin University of Electronic Techn
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Abstract:  Utility model patents refer to the technical proposals fo

construction and improvement of products. Doctrine of equivalents 0

principles to judge whether a patent is infringed. With the develo

research and judicial practice, the application of the doctrine of é_'qu

to develop. Starting with the formation process, concept, connota
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e patent law. In the application of the proposed infringement system,
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pplication of the proposed infringement should be grasped. In view of

_ab_ﬂ}_‘iy to determine the invalidity of the patent in China, the connection
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;mﬁmgsmem lawsuit and the examination and approval procedure should

-~ and the link between the examination of patent invalidation and the

and approval procedure should be constructed. It is also needed to pay

he connection point and waiting time on the link with the waiting period.

cw of the potential abuse of the artificial infringement by the patentee,

:(_):f drug patents and the number of applications in waiting period, and

endant to file a counterclaim to question the quality of listing patents, so

anice the interest relationship between the patentee and the generic drug
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Abstract: As the connection between ANDA and stay period, "_éﬁi

artificial infringement is of great significance for the construction of
linkage system and the settlement of patent disputes in advan
linkage system, it is necessary for China to apply artificial infringe

relevant adjustments. This paper analyzes the theoretical basis and_- '

in its application, and provides ¢orresponding suggestions. This pa :
pharmaceutical approval application governed by artificial infringéﬁl

a facilitate event for “actual infringement™ in patent law, which cann
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 discordant radicaily, which has dazzled the prediction of the rights

clements” can’t replace the functions played by partial design in

o ome new problems in the protection of graphical user interface (GUI)
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Abstract: This paper aims to study the effect of “partial eIeme’nté%%
Judgment principle of design patent in order to draw the coﬁélﬁéib’
Design patent should be introduced in legislation. With the chdﬁg 0

Legal fictional characters . more and more “partial eIelnenfs
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Abstract: In order to promote the development of China's generic .

Chinese government has introduced the Pharmaceutical Pate

Through this system, generic drug companies can discover the legél_-_rl_s
infringement of other companies' drug patents, and resolve the inft e

before the drugs are officially appeared on the market. Compared

arbitration retains the benefits of litigation while maintainingf
confidentiality. If the generic drug companies adopt patent arbitra‘_[_l___

disputes quickly. It can reduce the waste of resources and los'se's cal

infringement of patent rights and the need to pay high compensatioil.'_orz

production.
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Abstract: Our country's legislation stipulates that the intellectual prop
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four ways to claim compensation when their rights are infringed. It mc - LT N t) e [ E 257l K R s Rl B
right holder, the profit obtained by the infringer, the reasonable multip] S, (e eI BEEE TRz — (BRI w245 R F
cost and the legal indemnity. In the respect of the compensation .o'f nt ' :
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owners, China's regulations are more comprehensive than those of many
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However, our country's legislation does not give the parties the r'ig _
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method of calculating the amount of compensation. The four methods of

sequence, and the latter one can be applied only if the previous one is.
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This provision increases the cost of rights holders in the maintenance o
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because of the limitation of objective conditions, the lack of proof of' t
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lead to the lack of complete stop loss. Therefore, in the way of CaICL.ﬂé
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only specify the way of calculation, but also give the litigants more fre . -
Y specily the wey ¢ ¢ & Hatch- Waxman ¥ 70 R RlgEsE BUT: 17

obligee can choose the way that is more conducive to their own rights acc .

situation. Moreover, we should rationally configure the burden Of_ t Drugs are closely related to the survival and development of human beings.

compensation and crack down on torts.

Key word: intellectual property damage, the way of calculation, the burden d generic drugs. The Hatch-Waxman Act of the United States is an excellent

of balancing the interests between the innovative industry and the generic
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industry. Viewing from the perspective of practical effect, 'it_: comi &fi&%
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stimulation of innovative drugs and an encouragement of geng
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China, owing to various fundamental reasons related o Vs
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a long time, encountered with various problems and conflicts. From the
law, the drug-related patent protection under the Patent Lawy
important law dealing with innovation protection, has gone throuph

which it has started from scratch and constantly reinforced it. B-egl_
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between patent protection and public interests has alwas
consideration during the law alteration. From the perspective of pohcy,

of pharmaceutical industry has always been the focus and mi

policies ever since 2006; particularly after 2015, a series of poliéles_- h
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in order to promote the reform of pharmaceutical industry as well as s¢

situation of the development of the industry. In October 2017, the gen
” IYFRT, & FREHIYEAT, 258 F

exploring establishment of patent linkage system in China has e

CCCPC. The essay tries to provide thorough and detailed introdu _ p
Vith the steady development of social economy and culture, we need to
Hatch—Waxman Act regarding the part related to patent protection; pa | . ' . }
i t health for surviving. But all kinds of diseases disturb our life. Because o
focus on patent linkage system provided in the Act, from four aspec : N N
f'patented technology of health medicine, we have to rely on multinationa
background of the legislation, the main contents, the innovation in:t : . . o
i ical groups. For the life and health of the people, the perfection of the
result of implementation, so as to provide suggestions on how to establis : . . ‘
_ oty license system for pharmaceutical patents is very important. The starting
patent linkage system in China which is suitable for our national situ: | )
& e patent compulsory licensing system is to prevent the patentee trom
current legal structure. . ‘ "
' e patent right, so as to balance the interests between the patentee and the
Key Words: Hatch-Waxman Act; patent linkage; innovative drugs: g -
' ' : . ce China promulgated and implemented the Patent Law In 1984, although
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b i ST BT S5k, (715125 (R BF 25 (il & 428
M S S I Lo A3 8 728 R SR 3 DA 0 ) 24
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Ty

the compulsory licensing system for patents has been stipulé {i
attention to by people, which makes the system fail to p}ay: :it;
promulgétion of the seif-interest Iaw, medical patents havé n.
compulsory license, which is worth pondering. Therefore, it is parﬁgu_
to improve the compulsory licensing system of pharmaceutical patents

the fourth amendment of the Patent Law.

Key words: patent licensing, patent compulsory license, drug pate

Pl Zidh: U7l 2% |

tes and Considerationson New Drug Patent Linkage System in China

Currently, several policy documents relevant to drug patent linkage system
issued in China, relevant laws are also under amendment, which will bring
ipacts to the drug industry. The Bolar Provision is advantageous to generic
ical company, and there are two key disputed issues in judicial practice,
manufacturing time and manufacturing number of the generic drug. While in
patent linkage system, disputes will be more complicated, waiting time,
ime, approving time, more issues will be generated between generic drug
¥ and brand name drug company. New drug patent linage system aims to
Isputes between generic drug company and brand name drug company in the

e, however, compare with other countries and regions, due to the different

208 209




P JeiR P AR AR A 2018 4

legal system of civil law and administrative law, as well as th

patent disputes, this aim is difficult to achieve. Therefore, suffic

necessary.

Key points: Patent linkage; Drug; Develop a generic drug; Disputég
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o s T 1 I 24 5 T 025 0 ) B B3 S . K3k 0 2
I, R E DRI Z TR R (B IX TR P A L (8RR L
FRIEEFFTHUER . BT DESREA, (Trips HE) (A3
L PSRV AT 0 1R L BB A . SN (Trips #5520, IF
) e 2 R SR VP AT RS AR . ARTITZY 5 4R ) AT )
LRRAE A SRS AIRRE R, M TR A S B )
M 4F, SR BRI IR, B 24 4 2 G RS BT TR B 41 2 T4k
HOBAE, BURFAEZ SCAEHE L0 M _E 17 24 B AR 4T
BARLM) HRTHR LR AR LR

~The acts of buying transborder generic drugs are related to the system of
'ﬁcal patent and its compulsory license system. Developed countries set
ough multilateral agreements to protect their own developed drug research
-lopment achievements, but this is difficult for developing countries and
ﬁeloped countries with serious public health problems to accept. After many
negotiations, TRIPS agreement and the Doha Declaration clearly stipulates

! pﬁisory licensing system of medicine patent. China is also a member of the
'ﬁgreement, and the Patent Law also provides for the compulsory licensing of
.patent. However, the compulsory licensing system of medicine patent does

¢ the power to choose between the private rights of patents and public health.

~Ctiveness of this system to solve the public health crisis is actually limited, so
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we should try to find another way that is reasonable and eifecﬁv an
should take responsibility for public health crisis.
Keywords: Dying fo Survive: Patent Rights of Pharmaceuticals Co

of Medicine Patent; Public Health; Patent Law
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In the patent infringement dispute in which the patentee Che complained
e Taobao e-commerce platform, Taobao abruptly closed the online store of

hat platform to avoid possible infringement responsibilities, causing great
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economic losses to Zhu. In light of the current provisions of th GUI §E i ﬁﬂ% %Iﬁﬂ{%ﬂj Egﬂ :ﬁ% JL
B : o - . . ., » 1 e \,:]. ‘,‘ \\ I

regulations, Taobao’s action is indeed “reasonable” for avoiding ip _ — R RIEHRL 31958 SH ART N

However, as the prior design patentee, Zhu soid his/her own dé g R

CHR VLR SE R I EE 55 BIri )

and did not infringe the utility model patent right of others, .'Taoba
EHIRFIBGE RO SR aE e demi SRR R R, TR A m

GRS A RIS R S 55 ATt T EE SR e
aygde, B GUI AT G UGR TR AR i B A BOAE AL I T 162

ignored Zhu’s design patent when dealing with the complaint. Thug
online store is hardly fair. Although Zhu may resort to legal relief mea

Che’s infringement complaint, such as initiating a non-infringement ac

A 12 HEZMIEFREX (BFREEfRm) 2T, B GUl
NFFIERI . 80, (FAEY FNAET TEEDRH S E
%?EEM%&E%%%ARR%%&HM&S%%WW%WE%%%
RIS VL B O U 2 — B R RS 31958 SR B HE FT &
A B GUI AMSE TR AT, SR T HursEx GUI fx
AN, PRI B AR A LA QUL RIER N e B I E %,
FRA PR, GUL, SRS BRI, DA EHTET

court or requesting for invalidation of Che’s utility model patent :

Reexamination Board, cither relief method requires a long trial peri

legitimate rights. This dispute is an individual one, yet Zhu’s uﬁfqrt:_un
has certain generality. It is necessary to establish a warrant mec_ha“m
stores operating on internet trading platforms to oppose patent. o'r o
property infringement complaints to protect the legitimate righfs-_'-o’
operating on internet trading platforms and balance the rights b i

Research on Patent Protection of the GUI Design

and patentees or other intellectual property owners.
P broperty LUO Jun-feng

Key words: Internet Trading Platforms; Patent Infringement; Comp (Zhejiang Su Hao Law Firm, Ningbo 315040, China)

Stores Operating on Internet Trading Platforms; Warrant. . . L

ct: With the rapid development of Internet communication technology, the
al property protection ab&l‘[ GUI is presenting in front of the academic and
I interfaces.For the patent law protection system, the understanding of GUI

be discussed on product as the carrier.On March 12, 2014, the State Intellectual

rty Office revised the Patent Examination Guidelines and incorporated the GUI

SIS Bepig, B, OBUE, WHTTHEA, BNTEFRMESHEN, LRARA, 1T
FREWE, ERKEEFBEARE LR, IR B,
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design into patent law protection system. Nowdays, the foﬁﬁ t
Law is being completed under the trade war between US an
core issues of this round of revision inchide GUI design and .P

first invalid application case about GUI design patent in China, No.

G

Patent Reexamination Board of SIPG shows the current bas'lc'-:att-

protection and provides the reference during GUI design} D

7i< TR R RE R S BRI R 5T, ARG
BAEAH, BEAELEERN SRR, Feeiintt

procedure..
R A A
=Y Sulis A S R

WAL ES R, BRI, BT, HE NS, BRAUR

Key Words: GUI, patent right; invalidation application; industﬁal: des
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&% ot %Iﬁ%%lj ELOG{E 1’§§j§E\ ﬁ‘ﬁ]%ﬁ_ ._ptions to the use of patent experiments of biclogical research tools should

sy -analyzing the standard of non-profit purpose and the requirement of

CHRYT I A2 v 2 s

s Biological Research Tool Patent Experimental Use Exception

WE: LR T AR TR R, TR M st
7 : ' ble U
TR TR RER M, IRTTRE (EFIM 33050 o offt Purpose Roasonabe T

ERTE, FSFES— e, XEAYTL T RS
PRI LB U2 5 5 U SM A BB . A SO0 T 28 b e
BISHAEER, 254 RMRERILR, Yo TAH;
TRAFEFIAIS R OEHPZ A I BT R 5 R H g
AEERNER. :

%ﬁﬁ:E%Hwiﬁﬁﬂfﬁm%wwbﬁﬁﬂﬁm%ﬁﬂ7

A Study on the Exception to the Use of Patent Experiments

Research Tools

Abstract Once a biological research tool is patented, the bel%x_u_q__
exception to the use of experiments is crucial to the subsequent dei;eld_p_m
the biological research tool. However, the provisions of the Patent '_La'w

on the exception of experimental use are not clear, and there is no unlf

the identification in foreign countries, Because of the particularity
biological research tools, it is difficult to distinguish the exceptiﬁﬂsrﬁfom
patent for biological research tools. In this paper, the author brieﬂi '

kinds of models of comparing exceptions with the experimental

combining with the present situation of the development of science and t

China, and puts forward the two requirements of non-profit purposes an
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cessary courts should follow the principle of the Frand requirement, also

(ZFRIRBFIERR) WREELRET Y

;_Ef. glﬂ[he social public for a standard patent law applicable necessary
FHR ty.
(EEMRE, TR oz rds: Patent infringement judgment guide; Standard necessary patents; Frand

(fair, reasonable and non-discriminatory principle); Guiding role

WE: 20174 4 1, TR IR R R T A it
Ferb b B R R TN A2 —, BRI TR e
KERIIER . & MR ST, 005 T B
I RTINS PERTT I T AR () hxt
HUE, NEFHFHIMIERTZRE, PRBEFER 3 Gp
AR T B AEVIBI IR B, SO T 9 b
DL BB VAT IR ) FRAND IR, 098 T 2k
BT eI 1 T BT

SR LRURBBOUEIRT; ML EL R, FRAND 50U (AP
ALEID; 331 FE

Abstract: In April 2017, the revised "pateni infringement judg

Betjing municipal higher people's court, the "standard essential pat
one of the highlights of the revision, the revision of "standard esse
much to explain. Many provisions of the patent infringement dete

beneficial supplement to the supreme people's court on the ap? i

infringement dispute cases (2) the explanation of some issues of law t;

of the standard essential patents since last year the hot huawei, I
samsung case in 3 GPP patent case, etc., the rules for these cas_e

specific guidance, it not only has been clear about the standard_: pE_l:"
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Abstraet: In contemporary China, when the science and techno}(f)’ E@:ﬁl}%a‘%%)\”*%% JVRRT. FEAE A BRI DR R FURER A A
legislated, they often emphasize innovation and protection but qggp o TR T RE RS, Y 1 ER ¥ A Z R Y
control. Correctly understanding the dual value of technical, E sping . H R FUTEHL AR,
rationality and instrumental rationality of technology, and emphasizin i, T, s

control in technical legislation will avoid the serious harm that ma be

unrestricted development of technology. As a common Internet té’é_hn_o_.

i indi in the patent
. The invalidation of patent rights 1s an indispensable system in the p

aggregation technology also needs to fully recognize the techni

i jon 1 isi the previous
has caused widespread concern and discussion in the revision of the p

ibili the:: | : . : i rtant
comiim b responsivilty - of fechmelogy users - through he laws. the status and role of which is becoming increasingly clear and impo

non-replacement of links, and avoid technology abuse.

‘ to start this
improvement of the patent law system. As for who can apply to s

Keyword: content aggregation, dual value of technology., instruméntéi

i arranted waste
estriction on its scope. The problems caused by this and the unw

reE Il 2016 LTI, WALH ER

- i CERIV e A
s, i, ﬁ%%ﬁ:wﬂnmmmfwﬂﬁ&

AT R X A GE 182 5, 4 430073,
11905(@163.com.
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of social resources have to be paid attention to and censidered’f'by

invalidation procedure solves the patent dispute between equal civil subj

is it appropriate for the public authority to file a dispute? Can the pa

declare his patent invalid? Taking the interests as the boundary, what is

of the general public having raised the intent of patent invalidation, a'n_

regard, this paper studies whether the scope of the subject of the: ﬁa_e

procedure should be limited. It is considered that the scope of the:ap_:p__

be limited to those who have “interest” with the patent, and the applican

suitable applicant should be clarified. The transferee of the patent licens -

transfer contract, and the neutral subject such as the patent attorney

administration should be excluded. The research on whether to limit th

apphcation subject of the patent invalidation procedure is'_'-c'qn_(f_:l

improvement of the patent system in China; it is conducive:'__t'

efficiency of the patent administrative organ.

Key words: patent right; invalid declaration; applicant; limitation
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ct: The Supreme People's Court announced the top ten cases of intellectual
7 protection and 50 key cases, which implies the focus on the value orientation
civil litigation relating to trade secrets has shified from “protecting the

ate rights and interests of laborers™ to emphasizing the confidentiality

ess ethics. Which shows there is a trend of protecting trade secrets as citizens'

es or farmers' grains. In China, judicial interpretation [2007] No. 2 Article 14 has

roken through by the trade secrets infringement litigation in practice, which
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means the burden of the proof providing for the right holders ha';s"fb"

It shows that the trade secrets civil litigation practice has undéfgo

CETTRZERRRF=B B £ 4D

toward the right holders, which is of great significance for the emplo

2016 AT (B S (R454) 8 5 K3l T Rl E s Rdm

the internal system design for the enterprise trade secrets protectio.n', th

R A BRI F W SRR E D ST E R R R A SRR RS R

%’ﬁ%?ﬂ?‘ri’ﬂﬁmﬂﬁﬂi, A EH AR DR, R R R
LRGP, MR ERE—TAREREIE TR A E LS. ik

human resources and material resources, the research and I")ro_;
development of production, and even the decision on protecting the

enterprise being violated should be adjusted accordingly.
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Research on the Exception of EU Trade Seeret Protection

act: Article 5 of the EU Trade Secret Protection Directive, which came into

2016, provides for exceptions to trade secrets protection, including freedom

ech and communication of citizens and the media, protection of workers'rights

rotection of public rights. This part of the content is the principle of the

ions, it is necessary to further explore its connotation, especially in the

mentation of specific practice, how to determine whether an act infringes the

ss secrets of the obligee. As far as our country is concerned, trade secrets have

dy been regarded as one of the objects of intellectual property rights. No matter

legislative methods are adopted, it is mecessary to think about the above

RET (BTFEIRFEAL , 2018 4E45 7 HE, 45 20-25 B,




o[ SR S AUE S AT A 2018 R A

F Bl foif 2k 5 K4 2018 s

. interest and other legitimate interests of the exclusion of provisions into the
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ding Within the legal system.

: Mg o M e ) o YO R Ay S I 2 : . 1s: ts; exceptions to the trade secrets infringement; public inferest;
(1, PR L RAEL G R RUEBF 7, 2, ey Js wrade secrels; exoep
EEES)
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finterests
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Abstract: At present, in the era of knowledge-based economy, mt |

has become an irreplaceable intangible asset of innovative enterpr

trade secrets is one of the competitive advantages of enterprises i
competition. In 2016, the United States and the EU successively’_' enact
on the protection of trade secrets. Both of them contain exceptions 1o t

mfringement. This provision contributes to balance private and p

prevents the abuse of the right to trade secrets. China's relevant 0
legislation is necessary to need the exception of the provisions, 'dr_awin

legislation and experience, in order to protect interests of the3rd péI:‘

DR B BT, R R SRR AUETT S R
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Produced in the dissemination of works, the right of broadcasting

ion has been enriching its commotation with the development of

o R 2 R R A B )
W A LR — SRR SR P R, B g
B MR T AR B ORI 04 AR B

cation technology since its birth. Now it has to face a new challenge brought

etworks integration among telecommunication network, broadcast network

nternet. Although there are a narrow subject range of right and a rigid technical

s ST AL T OB, DT AU
@if%%$ﬁmﬁlxﬁ$%ﬁﬂﬁﬂmmfﬁﬁﬁuﬂﬁﬂﬁ-

on, for the sake of public interest, it’s difficult to extend the right to the field of

‘and interactive communication. In order to comply with the requirements of

cal development, we should reconstruct the right of broadcasting organization at

YUEAD . T SHA L R AR, ﬁ@r*‘wmﬁr%ﬁf
“ﬁﬁm$%%%f%ﬁmfﬁﬁﬁﬁlI%ﬁ@%%ﬂﬁﬁmi
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sht time: On the one hand, it is reasonable to protect webcasting organization

s converging with the traditional broadcasting organization in nature as a new

ﬁ%%%ﬁﬁ%ﬁﬁ%%ﬂdﬂ%ﬁ%?%
P, ST B (R SR 5V R et
MMﬂﬁﬁwﬁfﬁF%ﬂmﬁfﬂ TP A el b 5 ﬂﬁﬁﬂﬁt:
FRA H 1.
R AL, SRES: B

of right. On the other hand, from the perspective of technology integration, we

follow the principle of technology neutrality and set up the right of long

ce communication which can cover various communication channels and modes.

> same time, we need to restrict the private right whose expansion may violate

S

Hi 3

ublic interest through the term of protection and statutory license system in the

f public, so that the right of broadcasting organization will achieve the purpose

The Reconstruction of the Right of Broadcasting Orga'nizat . . .
omoting scientific and technological development as well as cultural

under Tri-networks Integration G, . .
mission on the basis of interest balance.

ords:the right of broadcasting organization; tri-networks integration;

ZHAO Yun-lin (University of Chinese Academy of Sciences, Beijing 000
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Abstract: The primary constituent element of a trade secret is "
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public”, which means that the information is not disclosed or not dise

constituent element is the Secrecy of a trade secret. the Secrecy onl -
ly on Trade Secret Protection and Legalization of Small and Medium Sized

information be " Unknown to the public" and does not require tha th

Sci - Tech Enterprises - A Case Study of Zhejiang Province

must be novel. To understand this point deeply, we can not

LOU He-Chao

legislative value orientation of commercial secret protection, and Be"t"t:é;f"

uilin university of electronic science and technology, Law school,  Guangxi

of maintaining fair competition in the market due to the relevant lay
' zhuang autonomous region , Guilin, 541004)

secret protection. .
act: With the development of technological innovation and industrial economy,

Keywords: Trade secrets Unknown to the public Secrecy Novelt

Il and medium-sized enterprises have become a key component of local economic

¢t. For example as small and medium enterprises in Zhejiang province of the
d development of the economy big province, strong policy support, optimize the

;_é_trial upgrade and steadily enhance the level of technology and further promote

R (1992, B, WITHEA, ke TR RSB AR B
BRGS0, BRI TEORIAYE, SR
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legal protection of business secrets is also the practical problem confronte

and technology of small and medium-sized enterprises. Based on the eag

province, this paper analyzes the necessity of commercial secret protectio

and medium-sized enterprises in science and technology.

Keywords: technology-based SMEs; Trade secret protection; néCé_SsI

province
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Abstract: With the rapid development of artificial intelligence, ailarg'e_"

artificial intelligence creations, which are similar to those created by h

appear in people's life. There is a consensus on the copyright of arti

creations. However, there are big differences in the identification o

tract: The development of technology has made artificial intelligence capable of

ownership of artificial intelligence products. At present, main theories ar

reation”. The phenomenon of artificial intelligence creation has gradually

the theory of artificial intelligence programming designer, user theo

yme the norm. However, within the current legal frainework, artificial intelligence

investor theory and so on. Artificial intelligence creations reflect th

tions are faced with many dilemmas of the idea and institutional logic. Copyright,

user is the one who makes necessary arrangements and give the bigge

hboring rights, special rights, property rights, claiins, and competition laws all

So the copyright of artificial intelligence creations belongs to the USer,

ide more or less protection possibilities for artificial intelligence creations. In

intelligence ,which is more in line with the principle of copyright Ia{v,_ 1y

parison, the neighboring weighting mode should be preferred. Giving artificial

conforms to the international trend of legislation.

ligence creations a neighboring right can guarantee the purity of the "human

Key words: Artificial intelligence ; creation ; ownership of copyr_igh

tual creation incentives” for the copyright law, and also means that the artificial
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intelligence creations implement a lower level of protection and avoi

enthusiasm of human intelligence creation. The "labeling" system"(_':ffiri.
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problem of the division between human wisdom creation and ar .1_f
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creation.
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Research on Copyright Registration Based on Blockchain Technology

Jia Yinshi

he institute of intellectual property rights of xiamen university, Xiamen, 361005
The law school of Guilin university of electronic science and technology,

Guilin, 541004 )

stract:  Copyright has been obtained automatically since the creation of the

1k, Registration of the work is not a necessary condition for obtaining copyright.

wever, copyright registration is a preliminary evidence of copyright ownership

| rights protection, and also is the starting point of copyright transactions, which

nulate the creators to register their copyrights. Copyright registration based on
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blockchain technology can effectively solve the problems of high co : 3153 %i? T#@LE$ %%ﬁ %@ ? ﬁﬁ% Y %ﬁ E%R ‘@ﬂ \- % E
term of traditional copyright registration, and increase the credibﬁﬁjé 0 A TR AR SR Y EL L AR B B
on the technical level. The copyright registration database will bé ; 19; L2 S
However, blockehain copyright registration cannot solve the problem of (1, PERTRFLL R LEIRE; 2, SRLE: MIPN s SO
“originality” of works, and it is difficult (o solve the problem of creatér_- ; s BTHER AR, R SRS ER DR T B3 5+ & B3t
identification of registered works, It is difficult to solve the public tru_é . CMES TR, AT, ERERAGHEEET, TASHIEERERYTET
the validity of copyright registration, and it is difficult to obtain the I W SIS HITERE , 25 5 B U AR AT ARG HAR IR H AR IR E iR
traditional official copyright registration agencies in the short term. Fro :._{"E‘%’ Ik LSRR DO T ST B ) R AR AT SO S 403 AR
perspective of promoting the development of the blockchain copyri'g:h't ke IS, ACSCPUBRSMAESOA S MO IS A i B 2406 Jot R, K
industry, it is necessary to break through the technical obstacles to tﬁ bl %Hﬁﬂﬂﬂjﬁ%ﬁ SEBR, Y B2 AT AR AR SRR HHECN
copyright registration, handle the relationship with the traditional éépyr .. R A SOR SRR SR AR LE (0 B B, UL e 8 SR E
registration agencies. It is necessary to strengthen cooperation to sol.'y t RS My
problems in the industry. We should view the application of blockcha ﬁ SR SR ks A
t copyright registration with an inclusive mentality and dialectical .'thu_l__k_;m tructure of Copyright exceptions stardard for the text and data mining in
Keywords: blockchain; internet; copyright registration; dialectical thmk Digitat Environment
based on the Comparison of extraterritorial copyright exceptions and Its
Enlightenment té China

Dong fan
'flool of Law, South China University of Technology, Guangzhou, Guangdong,

China, 510006)

_Stract: In the digital era background,technology of text and data mining has been
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h innovation and rich of cultural life. How AT BRI ER R M B HAGISE
an important tool of research innovation and rich of cultural life. Howev

ini ' &
context of China's copyright system, text and data mining technology i
bt infii ks CRSORAR KA K S 28 2RI A5 )
exception to copyright,lt is easy to cause copyright infringement risks a.n
itimis : NEREOIEM RGBSk . BBRRI A (g TE 2 AT
conducive to the depth of text and data mining technology.But the ]egﬁm;g,; .
| | s ot e SCRRRYE DURIAIASE S 95, 6 RS RAEI T R U2
and data mining technology is gradually recognized by foreign countries ..0 region 4
' ORI IR TFAOMER . FEAHEE, SO T LR A T 20T 5 0L 7
]mﬁﬁ%%ﬂ@ﬁ% FEH AT, EﬁﬁFTAﬁﬁ%ﬁﬁﬁﬁE%m~
hased on the China's copyright system and social reality,thinks that Chll’}a_sh__o
- Forward the 'w%M%m,%meawmﬂmf;@%ﬂ@ﬁﬂﬁﬁ@ AHREA AR
choose the "conditional permission model”, and systematically puts orward the
on of ming e TILIFTRENE . IR ERORE ). AE D R AR £ BIOAIE TS, MR
point of constructing exceptional specification of text and data mining tec
- - TS A TR AN S, A T 8RO ED AR T A
with a view to providing some help to the copyright system. :
REATA B ST 1 R

Key words: text and data mining; Copyright Law; Rational use.
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Legitimacy of Copyright Protection of Artificial Intelligence Creations and

Their Copyright Ownership

tract: The copyright protection of artificial intelligence creations has cultural,

nomic and technical legitimacy. With regard to culture, this protection can increase

knowledge of learning materials, expand the breadth and depth of human thinking,
.:encourage people to create better works. As to economy, this protection can
mote the development of artificial intelligence and maintain a balanced
petition in the copyright market. In relation with technology, this protection is

istent with the attitude of copyright law reacted to technological innovations, and

KXERET (RR2A) 2018 65 7 1),
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can avoid increasing the implementation cost of copyright system. The chara '. TiREVL A FRIA L ERe s

of artificial intelligence creations reflected by its generation process me -_ iphfa®

originality standard of “work centralism™, which provide the possibility of . theiy (i BB R 22 R )

copyright protection. From the perspective of legal capacity, responsibility, and publi; WO R SRR A TR R S SR B TR P R AL
policy considerations, compared to artificial intelligence jtself, artificial Enteﬂigencé = BRI RO RN . B SE A A\ T BE RIL R el A B
programmers and users, let the artificial intelligence owner enjoy the copyright o";f :. T AR e R 2 A ARAD B ik 22 T LR TR B A S EA IR 039 Rl - A
: REZ AR B RIRATER, IR H AT SUs A TR B R . LA R (I
RRAHERAR AT A ER, e T AT ed VS F I 8ok " E B aietT
B, EZINARTERIAMALEREHEZORATFFENGE R R
T ERAR EE R I B RER R AR TEIHIRER R M.
K. ATHEGE 23T AR

»

artificial intelligence creations is the best legislative choice.

Key words: artificial intelligence creations; copyright; legitimacy: copyr.ig'ht

attribution

The Function Strategy on Artificial Intelligence
Yang Sun
(China University of Political Science and Law, Beijing, 100088)
Abstract: The advance of informational function forges the importance on the
acquisition of artificial intelligence in the field of intellectual property. Through the
ownership on Al as well as its output, the effective incentives and the legitimate
monopoly on high-quality informational output have been established. The Al is
certain technology on information, which could be processed with the function of
public domain. The public domain ensures the nominal costs on the access and usagé

to intellectual resources, echoing the operational mode of machine learning of

* BEWH: Hatto RS IH <GIFTIRENR R ARTE T RRF 5L L Sk o] BRaT #
(I H#AES: 17ZDA13D) .

YeBfr: PR (1988-) . B, WK, dbERIA, BIEUE. WA, REEEREE
“b-(Doctor of Juridical Science, S.J.D.) WFFL A M: KR4k
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artificial intelligence. The self-improvement of machine learning nf§

mformation resources in high quantities. The function strategy of public dorﬁam

negates the ownership discourse and precludes exclusive control on :informatiéﬁ;
which effectively enhance the total value of information resources.

Key Word: Artificial Intelligence; Public Domain; Intellectual Property
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Copyright Analysis of Hologram Images under the View of Copyright law
Revised
Guo Wang
( School of Law, Tianjin University of Commerce, Tianjin, China, 300134)
Abstract: According to the technical principle of hologram images, it is specific
expression, and can be reproduced in a tangible form, so as it is original, it should be

protected by copyright law as a work. However, the computer code and the image

*YEEEA: TR (19898 , &, BUE BIMA, RERKFRFELTHT, EEdd,
AFA T SR . BRI 13821331656; MLFHEFE: wangguo023@163.com
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should be protected respectively: the code is computer software; and the imé:ige::"
audiovisual work as a whole. The development of technology demands the “ﬁl
requirement of cinematographic works be cancelled, and replace cinematogré;ﬁ;‘rli' )
work with a wider extension of audiovisual work. As the means of show networked,
the right of show has no necessary to exist independently, and can be incorporated
mto right of performance and right of imformation network dissemination. If the _
hologram images cannot be considered as audiovisual work, it can be classified into
“disseminating work to public by virtue of tecnnical equipment”. The virtual “naturaf |
person” does not have legal personality, and its actual performance behavior 1s
controlled by the programmer's mstructioné, so the programmer can be regarded a,s
the performers. And right of performers, according to the different basis of holograﬁ,
is enjoyed by the real prototype characters, programmer and performance units. Thé' ':
interests’ distribution between programmer and performance units, can refer to ‘tﬁe_

A Preliminary Study on the Copyright of Virtual Reality 3D Digital Model

rules of works for hire.
Tian Xiao-chu', MA Zhi-guo?

Keywords: hologram images; audiovisual works; performer; right of performence
(Xi’an Jiaotong University School Of Law, Intellectual Property Research Center,

Xi’an 710049,China)
Abstract: With the progress of science and technology and the rapid development of
market economy, the virtual reality technology has already become the field of
information, after the multimedia technology and network technology has been
widely development and application of hot, but then the risks of copyright
infringement and chaos problem is also growing. This article from the study of the
theory of the virtual reality technology as the breakthrough point, in the analysis of
virtual reality technology principle and practice of 3D digital model transformation

dilemma, on the basis of further analysis of the technology involved in the copyright
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object and content of the éligibiiity requirements and regulatory scope, and from th

"original judgment - shaped copy - the rational use of" three-dimensional view dep{

profiling of virtual reality in the applications of three-dimensional digital model 0221.1'_'- :

be the problem such as copyright, legitimacy and benefit trade-off considerations, to
the inmovation and development of virtual reality technology in China to provide

feasible copyright protection advice.

Key words: VR; Three Digital Models; Reasonable Use; Special-shaped Replication
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Essential Standard Patent Management——an Ecosystem built on Al and
Blockchain platform
Abstract: How to manage Intellectual Property dispute is a challenge to industry.
Monetization on Intellectual Property rights is the trendy fashion to create more
flexibility for a better return on investment. Patent alliance operation can promote the
liquidity for technology licensing and trading, it may also avoid unnecessary conflicts
by using essential standard patents. For essential standard patent (ESP) owners, there
is a better opportunity if he/she can join standard organization following the FRAND
(fair, reasonable and non-discriminated) through international organization. The

royalty under FRAND principle will be much lower, however, consider the large
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usage and global scope, it will compensate the ESP owners. From ESP'"'ﬁée'rs

{(manufactures), it waives the unnecessary legal disputes by paying reasonab

royalties. Nevertheless, the consumer will be able o enjoy the new products ér.-

services in a faster and less expensive manmner because the royalty rates are often
much less than the non-ESPs.

Patent Alliance is inevitable to be involved in the monopoly or anti-fair competition,

MPEG LA is one the positive case to prove otherwise. Somechow, patent alliance may
also facilitate fair competition and enable new technologies to be commercialized -
globally in a faster manner. Manage patent alliance and make it profitable is a skill of . :
the arts, fhere 15 a revolution by applying Al and big data analysis to validate the -

essential standard patents, nevertheless, the smart contracts build on blockchain

platform are utilized to operate patent alliance with a variety of licensing models. It

further helps to run patent alliance with better transparence and correctness for the -

patent ownerships due to the blockchain technology.

P E4min A Ak R AT L4 2018 54
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Research on the Patent Legal Protection Mode of Al-Generated Inventions

Abstract: Artificial intelligence (Al) is a global trend in the development of
contemporary science and technology. In the absence of human intervention, Al has
gradually been able to make inventions and innovations independently. However, the
current laws do not clarify the legal status of inventions independently created by Al
so that the legal application tends to malfunction. First-mover advantages, the
accession protection mode and the service invention protection mode are the typical

countermeasures in the current theory. Among them, the service invention protection

LR A5 (1991—), B, WHIEA, bRIMEERFRE LR E. FHEE,
i, WHEEB A, TEekEE S A E R, :
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mode is more consistent with the legal order of the human domain law and':fﬁ

environmenti of patent protection in China. “Al itself” is regarded as "“"employeev-éﬁd

l (15 k] M & : ’ :
fictioned as “inventor”™ while “Al user” is regarded as “employer” and fictioned as

patentee. Tn addition, the patent law shall open up a “green channel” for Al inventions
within the examination period, draw 5% of the turnover as a special Al fund in the
aspect of dynamic trading and perfect compulsory licensing terms.

Key Words: Artificial Intelligence;Patent Law; Autonomous;Protection Mode;Service

Invention
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Copyrig'ht Law Protection of Artificial Intelligence Generated Content

Abstract: In recent years, the global artificial intelligence industry has developed
rapidly, and artificial intelligence “creatives” have also received increasing attention.
The legal and ethical issues arising from the development of artificial intelligence in
recent years cannot be ignored. At present, China's "copyright law" can not determine
whether artificial intelligence generated content belongs to "works", and whether
artificial intelligence should be recognized as "author" or not, and the ownership of
the copyright of the "work" and other issues. Based on the computer technology
principle with which the artificial intelligence moves to "create", and based on our
country's "copyright law", and referring to foreign related laws, this article analyzes

the nature of the content generated by artificial intelligence, the nature of the rights
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generated by it and the division of rights and interests, and finally, it discusses how.;tbi- -
improve the legislation's definition and protection of copyrights gencrated by artificial

(T P G RS2 HTR =BT 50D

intelligence and the positive impact and potential risks that such legislation can bring,
Keywords: Artificial Intclligence Generated Content ; Works ; Rights Subjects : M (EARIREIIGE, CBERARRNM RS A, WTRARRIRTR
DA(E D0 AR 2 A A 2 s e, TR S A e R I R o R . R AR
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Abstract :Music sampling, Remix and mashup were born in new music technology .
At the same time, behind the development of these new music cultures, the
mfiringement borrowing in music creation with the new technology is also increasing
year by year. While enjoving the convenience about the new music creation methods,
musicians are also involved in a "torrential storm feast”.How should the law solve
these problems? In order to solve these infringement problems of creative borrowing
under the background of music creation. we should deal With these problem according
to substantial similarity test, de minimis copying , fair use of American copyright law

and two -way licensing system . At the same time, if necessary, give the rights of

260

arranger or arranger of electronic music. Consequently, it reserves certain legal space
for the music culture produced by the new technology .And it shows  art of
balancing the elasticity and plasticity in legislative and judicial practice.

Keywords: New music technology ; The elasticity and plasticity ; Borrowing

music creation ; Substantial similarity test : Fair use
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Abstract: Before clarifying the ownership assignment of artificial intelligence
products, we must first define the definition of artificial intelligence products in the
copyright law. The solution to the problem is to first analyze the applicable space of
the current copyright law from the perspective of interpretation, and then explore it at
the level of legislation. At present, the academic circles hold the opposite view of the
qualitative nature of artificial intelligence products at the interpretative level. The root
of this' phenomenon lies in the differences between the academic circles on the

understanding of the concept of “originality” under the current copyright law in China.

R, ERBUEICEERI R 2017 B

262

The originality judgment standard can be divided imto two levels: originality
definition and originality judgment mode. The definition of China's originality should
be based on the principle of “independent creation™ and “a certain degree of
originality”. In the judgment method, the subjective and objeciive should be
combined, and the external expression and creative process of the work should be
concerned. Artificial intelligence belongs to the result of using algorithms. It is
inseparable from the procedures and rules set by human beings. It does not reflect
human personality choices and judgments. Therefore, it does not satisly the
requirements of originality and cannot be recognized as works.

Keywords : artificial intelligence; originality; independent creation; creative;

algorithm
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